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CONVENTIONS ON THE LAW OF THE SEA 


WEDNESDAY, JANUARY 20, 1960 
U.S. Senate, 


CoMMITTEE ON Forergn RELATIONS, 
Washington, D.C. 
The committee met, pursuant to call, at 10:30 a.m., in the commit- 
tee room, room 4221, New Senate Office Building, Senator J. W. Ful- 
bright (chairman) presiding. 
Present: Senators Fulbright, Sparkman, Mansfield, Long, Hicken- 
looper, Aiken, Carlson, and Williams. 


CHAIRMAN’S OPENING STATEMENT 


The Cuatrman. The committee will come to order. 

This is a public hearing on four conventions and an optional proto- 
col on the law of the sea. These items are as follows: 

Executive J, a convention on the territorial sea and the con- 
tiguous zone; 

Executive K, a convention on the high seas; 

Executive L, a convention on fishing and conservation of the 
living resources of the high seas; 

Executive M, a convention on the Continental Shelf; and 

Executive N, an optional protocol of signature concerning the 
compulsory settlement of disputes. 

These conventions and the protocol were formulated at the United 
Nations Conference on the Law of the Sea held at Geneva from 
February 24 to April 27, 1958. They were signed on behalf of the 
United States on September 15, 1958, and on behalf of a number of 
other states. 

They were transmitted to the Senate by the President on September 
9, 1959. 

I should like to emphasize that there has been public knowledge of 
these conventions since September 15, 1958. They have been pending 
before the Senate since September 9, 1959, and copies have been 
available to the public since that time. 

There has, therefore, been ample opportunity for interested per- 
sons to make their views known to the committee. 

In addition to the testimony which we shall hear today, and the 
statements which we shall receive for the record today, the commit- 
tee’s record shall be held open for an additional 2 weeks to provide 
further opportunity for persons desiring to present views to the com- 
mittee on this subject. 

The first witness this morning is Mr. Arthur Dean, representing the 
Department of State. 
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Mr. Dean, we are very glad to have you. We have heard you be- 
fore, I think, on other subjects. 

There is one question that has been brought to my attention, before 
you make your statement. After I finish this first statement, Senator 
Mansfield has a number of questions. I shall have to attend the Demo- 
cratic conference for about 30 minutes and then I will come back. 


QUESTION OF CONFLICT OF INTEREST 


One question I think should be cleared up for the record. Assistant 
Secretary Macomber wrote me a letter about the question of your 
conflict of interest in this assignment. It is normally the obligation, 
the responsibility, of the State Department and the Justice Depart- 
ment to make a determination on it. 

Neither this committee nor I are in a position to make a Judgment 
about that matter, but he wrote us a letter saying that he had con- 
sidered it. However, the letter was rather equivocal as to its con- 
clusion. 

I wonder if you could clear that up for the record. 


STATEMENT OF ARTHUR H. DEAN, SPECIAL CONSULTANT, 
DEPARTMENT OF STATE 


Mr. Dean. Yes, Senator, I would be very glad to. 

Before I went to Geneva the last time as Chairman of the U.S. 
Delegation on the Law of the Sea, I wrote a letter to the Secretary of 
State in which I called his attention to the appropriate sections of 
the United States Code, which, as you know, sets forth that a person 
who is representing the United States should not have any conflict of 
interest. I pointed out to him that I was a member of the New York 
law Grm of Sullivan & Cromwell, and that I proposed to take complete 
managerial leave from my firm while I served as such Chairman; that 
I was setting up auditing inside of the firm in order to make sure that 
with respect to all fees paid to the firm during my service that fell 
within the statutory language that there should be appropriate certi- 
fications by the partners with respect to those fees, and that the matter 
was to be audited by Price, Waterhouse & Co, in order to make sure 
that during the period of my service I would not share in any fees 
that might be paid to us with respect to any of the matters mentioned 
in the statute. 

And I asked that the matter be taken up with the appropriate officers 
of the Government and that the members of the Senate and House 
Foreign Relations Committees be notified of my letter so that if there 
were any question as to whether I had taken all appropriate and proper 
steps to comply with the statute, I wanted to clear them up before I 
went to Geneva. 

While I have not yet been appointed as Chairman of the delegation 
to the forthcoming conference, I have been asked to make myself 
available if the President should decide to make that appointment, 
and so I wrote a similar letter and asked that it be distributed in the 
same manner as the one which was distributed in the spring of 1958. 

The Cuarrman. As I understand it, if the Department of State or 
the Department of Justice have any doubt about it, they cou!d request 
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CONVENTIONS ON THE LAW OF THE SEA 3 


legislation exempting you.’ But since they have not requested any such 
legislation, I assume, I think with justification, that they have con- 
eluded that you have abided by the actions or requirements of the law 
and that, therefore, it does not apply. 

I just wanted to make it clear that by writing a letter to me, they 
are not passing on to this committee the duty of making a decision 
whether there is or is not. They must make that decision. 

Mr. Dean. Well, I agree. I wanted to take every possible pre- 
caution prior to the time that I entered upon my duties in order that 
there would be no question raised about it. 

The Cuatrman. To your knowledge, there is no question about it in 
the view of the Department of State and Justice Department; is that 
right ? 

Mr. Dean. That is my understanding, Senator. 

The Cuarmrman. Well, I am sure the Department is on notice; if 
they have any doubt, they had better raise it and let us know, if they 
wish to appoint you. They should ask for an exemption, if they have 
any doubt about the matter. 

Mr. Dean. If there is any doubt about it, I would certainly like to 
have it cleared up. 

The CHarrman. Yes. 

Senator Mansfield has a series of questions. Do you wish to ask 
those first or after Mr. Dean makes his statement ? 

Senator Mansrietp. After he makes his statement. 

The CuarrmMan. Then you can proceed. You have a statement, I 
believe. 

Mr. Dean. Yes. 

As I am sure the committee is aware, this conference was called 
by the United Nations, and it was called after there had been a long 
study on this subject by the International Law Commission which 
studied this matter for about 6 years, and various views were presented 
and the views of the United States were considered. 


MEMBERS OF THE DELEGATION 


These conventions that are now before the Senate for its advice and 
ratification, if the Senate approves, were worked out very carefully 
by the Department of State and other interested departments here, 
and there are in the room this morning members of our delegation 
who I would like to introduce to the committee: 

Adm. Oswald 8. Colclough, Department of the Navy, who is now 
president of George Washington University ; 

Mr. William C. Herrington, special assistant to the Under Secretary 
of State, who gave very able assistance on the question of fisheries; 

Mr. Raymund T. Yingling, Assistant Legal Adviser of the Secre- 
tary of State; who has had long experience in these conference 
matters ; 

Miss Marjorie M. Whiteman, Assistant Legal Adviser of the De- 
partment of State, who did yeoman’s work on the conference with 
respect to the Continental Shelf; and 

Mr. William M. Terry of the Fish and Wildlife Service of the 
Department of the Interior, who was of great help in connection with 
the fisheries matters. 
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DESCRIPTION OF CONVENTIONS 


Inasmuch as you have already read off these four conventions, Sena- 
tor Fulbright, I will not attempt to describe them again, except to 
say that one is on the convention on the territorial sea; one is on the 
convention on the high seas; one is the convention on fishing and 
conservation of the living resources of the high seas; and the other is 
the convention on the Continental Shelf. 


DEFINITION OF TERMS 


There are two terms that I will use that I might define. One is 
the term “territorial sea,” and that is the marginal belt of waters 
running along the coast over which the coastal states exercise sov- 
ereignty, subject to certain limitations imposed by international law. 

The internal waters are the waters of a coastal state on the land- 
ward side of its coast from where the territorial sea is measured; and 
the high seas are all the waters of the ocean beyond the territorial seas 
of the coastal states; and these high seas and the skies above them 
are open and free, to all nations. 


WIDTH OF TERRITORIAL SEA AND JURISDICTION OVER FISHING 


Apart from the detailed provisions of these conventions, I think 
the two most important questions that came up at Geneva were the 
width of the territorial sea of the coastal state and whether there 
should be an additional contiguous zone extending into the high seas 
from the outer limits of the territorial sea with respect to which the 
coastal state would exercise jurisdiction over fishing. 

And in one of the conventions, one of the conventions that is before 
you, it is proposed that the coastal state should have jurisdiction be- 
yond the territorial seas with respect to customs, fiscal, sanitary, and 
Immigration matters. 

For although the United States, among other nations, exercised 
certain rights in its territorial seas with respect to customs, this is 
the first time it has ever been formally recognized that a costal state 
can do it as a matter of right and international law. 


NO AGREEMENT ON BREADTH 


Although there were 86 nations at this conference, it was the largest 
ever held, and I think it is the largest area of agreement on matters 
of international law, despite the fact that although we agreed on how 
the breadth of the territorial sea was to be measured, we could not 
agree on the precise breadth of the territorial sea itself. 


PROPOSAL THAT THE TERRITORIAL SEA BE AS NARROW AS POSSIBLE 


Under the rules of the United Nations, you have to get two-thirds 
of those present and voting, and there were 78 present and voting, 
which meant that two-thirds was 52. We got 45, which were 7 votes 
short of the two-thirds. 

The Cuatrman. You got 45 for what ? 
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CONVENTIONS ON THE LAW OF THE SEA od 


Mr. Dean. Forty-five for the proposal that the United States put 
forward at the convention in an effort to reach a compromise. We 
went to the convention trying to maintain the traditional American 
position that it was in the interest of all nations to have the high 
seas as wide and as broad as possible, and that, therefore, the terri- 
torial sea should be as narrow as possible, namely, 3 miles, which we 
have had since the time Mr. Jefferson was Secretary of State. 


POSITION OF NEWLY EMERGING STATES 


It became apparent, however, that some of the newly emerging 
states wanted to have greater rights off their coasts with respect to 
various matters, and that some of them wanted to have greater rights 
with respect to fishing. 

It became apparent that some of these newly emerging states be- 
lieved that what we like to think are some of our noblest traditions, 
that is, the tradition of the high seas being open and free to all, that 
they rather felt that perhaps these were doctrines which the present 
great powers had developed when these newly emerging states were 
in a colonial status or were rather weak, and that far from being 
great and broad and noble doctrines for the benefit of all peoples, 
that they were really doctrines which the great commerical states 
with large commercial fishing fleets had promulgated in order to be 
able to go up to within 3 miles of each coastal state’s territorial waters, 
and, also, to have their warships come within 3 miles of their terri- 
torial waters. 

It was a very interesting intellectual challenge at Geneva to talk 
with all of these young men from these newly emerging states, be- 
cause a great many of the things which we think were wrested from 
sovereigns and which were rights of which we are very proud, they 
take quite the opposite point of view and feel that now that they have 
their own sovereignty, that as a part of the exercise of that 
sovereignty, they should adopt some laws that are quite different from 
those that were adopted by the former parent country. 


RUSSIAN POSITION 


The CuatrMan. What position did the Russians take on that? 

Mr. Dean. The Russians, I think you know, Senator, from the time 
of the czars have had a territorial sea of 12 miles, and I think they 
adopted that almost 100 percent for security reasons, but as usual, 
their heart bled for these newly emerging nations and they wanted a 
minimum territorial sea of 12 miles, or even greater length if necessary 
for economic, social, biological or other considerations. They used 
this idea of new sovereignty very effectively with the idea that they 
were opposed to the older imperialistic powers and that they were on 
the side of the newly created states. 


PROPOSAL FOR A SIX-MILE SEA AND SIX-MILE CONTIGUOUS ZONE 


When it became apparent that we had to formulate a new policy on 
the width of the territorial sea, then with the approval of the Joint 
Chiefs of Staff and the President and the State Department, we put 
forward a proposal that the territorial sea measured from the coast 
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line should be 6 miles, and that then there should be a further con- 
tiguous zone of 6 miles, and that in that zone the coastal state would 
have the right to regulate fishing, with the proviso that anyone who had 
fished there duri ing a base per iod would continue to have the right to 
fish there. 

Then there was a further resolution that people were to get together 
to try to work the proposal out so it would not work in an inequitable 
manner. 

CONFLICT OF VARIOUS NATIONAL FISHING INTERESTS 


Our friends to the south, Mexico, in order to keep our shrimp 
fishermen out of their coastal waters, wanted a 12-mile territorial sea 
with the exclusive jurisdiction in Mexic o to regulate fishing. 

Our good neighbor to the north, Canada, also wanted a 12-mile 
fishing zone in order to keep our salmon fishermen and halibut fisher- 
men off their northwest coast, and our cod and halibut fishermen off 
their northeast coast. 

Great Britain for centuries has fished off the coast of Iceland, off 
the Faeroes Islands southeast of Iceland and along the northern half 
of the Norwegian coast. 

About half of their fish that they import and use in England—and 
it is a very important article of diet for those with incomes of, say, 
£9400 to $3,000 a year or under—they get about half of their total 
fish bet ween 3 and 12 miles off the coast of Iceland, about an eighth 
off the Faeroes Islands, and about an eighth off the upper half of 
Norway. 

The Portuguese, or the Spaniards and the French, for several hun- 
dred years have come across the Atlantic in very small boats and have 
fished off the Gulf of St. Lawrence and the eastern coast of Canada 
and off the Island of Newfoundland—and, as you know, France still 
has two small islands there. And if these countries were deprived 
from such right of fishing off the coast of Canada, those countries 
where cod—and in Portugal, I think, it constitutes about 70 or 80 
percent of their protein diet—if they were excluded and had no right 
to fish for 12 miles off Canada, it would have very serious social 
consequences. 

So we had this problem of trying to do our level best in working 
out something which we could agree with our good neighbor, Mexico, 
and our good neighbor, Canada, and at the same time trying to work 
out something with which Great Britain could live and at the same 
time trying to work out a problem under which the Icelanders could 
live, because their growing season is only 6 weeks long and about 97 
percent of their exports are in fish and it constitutes a very large part 
of their income and a very large part of their diet. 











FAILURE OF TWO-THIRDS VOTE 


So we finally put this proposal I have outlined forward, and_we 
were able to get all of the NATO nations, with the exception of Ice- 
land and C anada, to vote for it, anda good many of the newer nations 
to vote for it, but we could not get the two-thirds necessary for 
adoption. 
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We had assurances, for example, that Chile was going to vote for 
it, but the night before the vote, there were rumors we were going to 
put a tariff on copper so we lost the Chilean vote, and a few other 
things like that happened at the last moment. 


U.S. ATTITUDE CONSIDERED CONSTRUCTIVE 


A good many people got up at Geneva and said that they felt the 
United States had achieved a good measure of goodwill by the con- 
structive attitude that we were taking with other peoples’ problems 
and by the fact, in an effort to get conference agreement, we were will- 
ing to go from the 3-mile territorial limit, which we wanted for 
security reasons to a 6-mile territorial limit, which would not have 
given us the right to have fished off Canada’s or Mexico’s coast be- 
tween 3 and 6 miles, and further, the proposal would constitute a very 
serious detriment to our commercial fishing interests. 


HELPFUL ATTITUDE OF FISHING INTERESTS 


I might say we had at the conference advisors from the fishing in- 
terests, “and they were exceptionally helpful throughout the confer- 
ence. ‘They took the attitude—and I think it was a very helpful and 
constructive one—that the paramount interest was security, and while 
they hoped we would arrive at that security with a minimum of 
detriment to fishing interests, that nevertheless they recognized a 
decision as to the width of the territorial seas had to be made by the 
President entirely in the interests of our security. 


FIRST CONVENTION LARGELY DECLARATORY OF EXISTING INTERNATIONAL 
LAW 


The first convention that. is before you outlines the questions of 
the territorial sea and of the high seas, and it is, 1 think, largely de- 
claratory of existing international law. 


FREEDOM TO OVERFLY 


As I think you know, under existing law, there is, in addition to 
the importance from security and fishing reasons of the actual breadth 
of the territorial sea, there is no right on the part of a foreign nation 
or foreign nationals to overfly the waters of a territorial state, so 
that to the extent that you extend the waters of a territorial sea, you 
thereby circumscribe the freedom to overfly, and if you were to go, 
by way of example, from 6- to a 12-mile territorial sea, there are some 
118 straits throughout the world where our ships would no longer be 
able to pass in the absence of tr eaty. 

Such an extension of the territorial sea would seriously interfere 
with our international air routes. It might add as much as $8,000 
to $10,000 a commercial sea voyage if you had to bypass a large num- 
ber of these places and could not pass through these straits. It 
would immeasurably increase the hazards at sea because a wider terri- 
torial sea, and hence by that a much narrower high seas, does not give 
ships the freedom to move because of storms and of weather. 
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SECURITY QUESTION 


If the theories of our good friends, Indonesia and the Philip- 
pines, who want a 12-mile territorial sea extending as a perimeter on 
the outside of all the islands under their sovereignty, so that each 
piece of water within that perimeter would be a territorial sea or 
even inland water on which a foreign nation could not enter without 
their permission, or complying with their coastal regulations, were 
to prevail—it could make the high seas a series of unconnected lakes. 
Such a doctrine might make it exceedingly difficult for our Navy to 
maneuver and exceedingly difficult for our Navy to maneuver with 
air support. 

So that this question of the breadth of the territorial sea is of vast 
importance to the American people from the standpoint of security, 
from the standpoint of commercial fishing, and from the standpoint 
of the right to where we fly, our ability to schedule efficient lines and 
routes with minimum hazards. 


RIGHTS OF SURFACE SHIPS THROUGH INTERNATIONAL STRAITS AND 
CONNECTING SEAS 


The one new thing in the definition—there has always been the 
right for surface ships (even though you are going inside the terri- 
torial sea of the coastal state), to pass on the surface through inter- 
national straits which connect one international body of water with 
another. However, there is no right to overfly another nation’s terri- 
torial sea in an international strait in the absence of treaty, but there 
is a right for surface ships to pass on the surface. 

There has been a question, however, whether a foreign national 
could go in and make that passage through a strait to the territorial 
sea of another state, and the convention added this provision that 
you not only could have that freedom of passage over another nation’s 
territorial sea through international straits, but from one interna- 
tional body of water over a body of water that connected a high sea 
and the territorial sea of another nation. That may be of some 
importance in connection with the Gulf of Aqaba and we supported 
that provision and we were able to get that provision in the con- 
vention. 

TERMS DEFINED MORE PRECISELY 


The other provisions with respect to the high seas are again pretty 
much declaratory of existing law, although we made a number of the 
decisions of the International Court, we think, more precise. We 
spent a great deal of time as to how you draw the base lines. We 
spent a great deal of time as to what are internal bays, and where 
you can draw the base line. For otherwise if you could close off 
vast bodies of water in the high seas and claim that they were inter- 
nal bays, as the Soviets have done with the Sea of Azov, and Peter 
the Great Bay. In that event they would no longer be a part of the 
high seas with no longer the right for foreign nationals to fish there 
and no longer the right for foreign nationals to fly over it—and that 
causes a good deal of complication now between the Japanese and 
the Soviets. 
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I would be very glad to answer any detailed questions with respect 
to any of these conventions, but if there are no detailed questions 
on the ones with respect to the territorial sea or the high seas, I will 
go to the one on the Continental Shelf. 


STATUS QUO OF THE TERRITORIAL SEA QUESTION 


The Cuarrman. I am not clear where you left this question of ter- 
ritorial seas. They did not agree to your proposal. It stays as it is 
now, is that right ? 

Mr. Dean. At the end of the conference, since international law is 
supposed to be that which a majority of the countries say that it is as 
of any particular time or as they have agreed that it is in a treaty or 
a convention, I made a statement on behalf of the United States that 
whereas we had put forth this proposal I have outlined in an attempt 
to try to get an agreement, but not having obtained that agreement, 
we would still adhere to the 3-mile limit, and that as far as we were 
concerned, we still regard the 3-mile limit for the territorial sea as 
existing international law. 

A similar statement was made by Great Britain and by some other 
countries. 

Since that conference, however, although Iran, for example, voted 
with us at Geneva on this 6-mile territorial sea and the 6-mile fishing 
zone proposal, that country, Libya, the Sudan, and Panama have 
unilaterally announced since for a 12-mile territorial sea. 

Some of the west coast countries in Latin America—Equador, Peru, 
and Chile—claim a much wider territorial sea. They claim that in 
some respects they have jurisdiction off their coasts for 200 miles, and 
in some cases have exercised it. 

Some of the Latin American states have provisions in their consti- 
tutions or statutes for breadths of the territorial sea of greater than 
6 miles. 





HOPE OF FUTURE AGREEMENT 


And as of the present time, if we go back to this ensuing conference 
in Geneva, we have very real hope that we can persuade people to go 
along with us on our proposal for this 6-mile territorial sea with a 
6-mile contiguous fishing zone, with certain rights for foreign nation- 
als who have already fished there to continue to fish in that fishing 
zone. 

Perhaps we will have to define more accurately the tonnage of the 
vessels which have fished there or the tonnage of the fish or the value 
of the fish or we may have to fix some base period. But we believe 
that we can persuade people to come along with us on our proposal at 
the next convention. 


DIFFICULTIES IN REACHING FUTURE AGREEMENT 


Our next convention, however, is going to be a tough one, because, 
since the last convention, there have been several new nations that have 
come into being. There will be 89 nations who will be at the next 
convention, and since there are nine states who are members of the 
Soviet bloc who will consistently vote for 12 miles, and there are nine 
nations in the Arabian bloe who will probably vote for 12 miles in 
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relation to the Gulf of Aqaba dispute. And then we have some of the 
Latin American nations who want a greater limit than 6 miles for the 
territorial sea. And in order to get. a two-thirds vote, you count in 
these United Nations conferences two-thirds of those actually present 
and voting and not abstaining, so you never quite know what your 
maximum number will be. 

But assuming all 89 were there voting, we would have to get 60 
affirmative votes, so it is going to be a very—it is going to take a lot of 
hard work and it is going to be a very tight squeeze ‘but we are very 
hopeful we can do it. 

3ut as of the present time, we insist that a correct determination as 
far as international law is concerned, that the correct interpretation 
of a territorial sea is 3 miles. 

There are some 20 countries who have already declared for a greater 
limit, and they have done it unilaterally. 

Does that answer your question ? 


CONVENTION ON CONTINENTAL SHELF 


The Cuatrman. Do other conventions deal with this matter of the 
Continental Shelf, that has nothing to do with the territorial waters? 

Mr. Dean. Lam just coming to that now. 

The Cuamman. It is not involved here; it was a separate conven- 
tion ¢ 

Mr. Dean. The convention on the Continental Shelf is a different 
convention. 

The CuarMan. Shall we ask questions on this convention now be- 
fore we go on to the next? 

Senator Mansrievp. I would like to ask some questions, Mr. Chair- 
man. 

Senator Lone. It might be well to let Mr. Dean go ahead and ex- 
plain the Continental Shelf part of it, too. They are all part and 
parcel of the same thing, it seems to me. 

The Cuairman. All right. I would just like to have an orderly 
procedure. 

Senator Mansrietp. I would like to ask some questions, if I may, 
before we go into session at 12 o’clock, and I am afraid Mr. Dean will 
probably have to come back after today to answer some of the ques- 
tions which will be asked by the committee. I have gone over the four 
conventions and the protocol- 

Senator Lone. May I just say, Mr. Dean has explained three parts 
of this, he has one part to go, and that would only take a minute or 
two for him to explain it. 

Senator Mansrterp. All right. 

Senator Lone. Then you could examine him about other things. 

The Crarrman. Mike, I will ask you to carry on here. T have 
to go down to that conference for a few minutes, and I will come back. 

Senator Mansrtexp (presiding). Proceed, Mr. Dean. 

Mr. Dean. If I may go now to the convention on the Continental 
Shelf. 





EXTENT OF THE CONTINENTAL SHELF 


As I think you know, there was some question in international law 
about the right of the coastal state, the extent to which the coastal 
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state could control drilling into the subsoil under the high seas beyond 
its own territorial seas, and in 1945 President Truman issued what 
has become known as the Truman proclamation, which said, in sub- 
stance, that the coastal state had jurisdiction over the Continental 
Shelf that was adjacent to its coastline, even though it extended 
beyond its territorial sea. 

We were very careful, however, to make it clear that we were not 
attempting in anyway to interfere with the surface rights on the ocean 
beyond our 3-mile territorial sea, and we were not trying to interfere 
in anyway with the fishing rights in the ocean beyond our 3-mile 
territorial sea. 

We were, however, claiming that the subsoil insofar as it was ad- 
jacent to the coastal state, belonged to the coastal state and came 
under its jurisdiction. 

Some other states followed us in that, but until we were able to get 
this convention at Geneva, there had not been anything like uniform 
agreement among the nations of the world as to the validity of the 
Truman proclamation as a matter of international law. 

We were also able to work out definitions with respect to the fact 
that there also belonged in the subsoil of the Continental Shelf and 
consequently to the adjacent coastal State those forms of animal life 
which were in continuous physical contact with the subsoil of the 
Continental Shelf at the time of harvesting, such as the oysters and 
the pearls of the oysters. But that definition would not include shrimp, 
which although they sometimes go into the subsoil, can swim or float 
above the subsoil. And so we were able to get a very large measure 
of agreement and large votes on this convention with respect to the 
Continental Shelf, and Miss Whiteman, who was in charge of that 
part of our work, deserves great credit for her very able work in 
being able to work out this convention on the Continental Shelf. 

I would like to make it clear that this Continental Shelf only deals 
with rights of the United States as a sovereign nation in relation to 
its rights in the Continental Shelf, and in relation to its rights with 
other sovereign nations. It does not affect any rights as between the 
several States of our Union and the United States. 


OPTIONAL PROTOCOL 


The other convention which was adopted at Geneva is the optional 
protocol, and that provides that the matters that come into dispute 
with respect to these four conventions that I have just described 
should be submitted to arbitration, and matters that can’t be agreed 
by arbitration, have to be decided by the International Court of 
Justice. 


DISPUTES ON FISHERY CONVENTION TO BE SETTLED BY SCIENTIFIC 
METHODS 


I should make an exception with respect to disputes arising under 
the fishery convention. In the fishery convention, there was a special 
provision put in there for the settlement of disputes by scientific 
methods. They hope, if there are any disputes arising from this 
fisheries convention, they will have scientists to settle them—they 
do not want lawyers—and they want to have these matters deter- 
mined on the basis of scientific data. 











12 CONVENTIONS ON THE LAW OF THE SEA 


But with the exception of that method for settling disputes in the 
fisheries convention, there is this optional protocol for settling dis- 
putes. 

RIGHT OF TRANSIT OF LANDLOCKED STATES 


I might just mention the one other matter that is, I think, new. 
There are some 11 landlocked states, states such as Czechoslovakia, 
Hungary, states such as Bolivia and states such as Afghanistan. The 
Soviet bloc made a very determined effort that there should be an 
absolute and unconditional right on the part of the landlocked states 
to have a right of transit at all times for its trucks or trains or na- 
tionals to the port of the adjacent coastal state and that that right 
should be coequal in all respects to the right of the ships of all nations 
to sail on the high seas and to enter territorial waters of another state. 

I think you can see what that would mean for if Czechoslovakia 
had an absolute right of passage through Austria and through Italy 
down into the Adriatic, or if Afghanistan had an absolute right of 
passage across Pakistan, then if ever governments of the landlocked 
states should decide to use this absolute right of transit for sub- 
versive purposes, if it were actually a right in international law, there 
would be absolutely nothing that the coastal state could do about it. 
And we were able to, and that took an enormous amount of time, but 
we were able finally to work this matter out by convincing the land- 
locked states that the problem should be worked out by treaty with 
the coastal states and it should not become an absolute right of passage 
under international law. 

I think it is interesting that Afghanistan, which is a landlocked 
state, has already ratified this treaty, and I believe what I have said 
is the reason for it because Afghanistan regards this right of their 
being able to negotiate treaties with the coastal state as a matter of 
fundamental importance to them in their relations with Pakistan, the 
coastal state. 

I think in broad outline those are the conventions which the Depart- 
ment of State is submitting to the Senate for its advice and consent 
to ratification. I will be very happy to answer any questions with 
respect to any of these conventions. 

Senator Mansrrevp. Thank you, Mr. Dean. 

Senator Sparkman ? 

Senator SparKMAN. I would rather some of the others would go 
first, Mr. Chairman. I was late coming in. 

Senator Mansrievp. Senator Hickenlooper ? 

Senator Hicken Looper. I have no questions at the moment. 

Senator Mansrietp. Senator Long? 

Senator Lone. As the acting chairman, I would suggest you go 
ahead because I have several questions to ask myself. 

Senator Mansrietp. Senator Aiken? 

Senator ArkEeNn. No; not at this time. 

Senator Mansrie.p. Senator Carlson ? 

Senator Cartson. I would suggest that the acting chairman, who 
had said he had some questions, go ahead. 
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THREE-MILE LIMIT 


Senator Mansrietp. Mr. Dean, I have been interested in listening 
ot your testimony and I have read the four conventions and the proto- 
col which are now up for ratification by the Senate. 

In the convention on the territorial sea and contiguous zones, the 
preexisting situation prevails, in your opinion, and I quote, wherein 
you state: 


In our view— 
the U.S. view— 


the 3-mile limit is and will continue to be an established international law to 
which we adhere. 

You hope for some changes at the next convention, but that is your 
position at the present time? 

Mr. Dean. Yes, sir. 

Senator Mansrietp. And in the convention on the high seas, which 
refers to navigation, fishing, submarine cables, pipelines, and the 
freedom to fly over the high seas, a proposal was made by the Soviet 
Union, I believe, banning nuclear tests on the high seas; and in this 
attempt it was defeated. And as a result, a separate resolution was 
passed referring nuclear tests on the high seas to the United Nations 
General Assembly for appropriate action and is transmitted for the 
information of the Senate. 

It may be noted that the Soviets claim their scheduled missile tests 
in the Pacific will not involve nuclear energy. 

That is out of your testimony; and, of course, what I said previously 
is in one of the conventions. 

Mr. Dean. Yes, sir. 


CONCEPT OF FREEDOM OF THE HIGH SEAS 


Senator Mansrietp. Mr. Dean, do we have a national tradition of 
encouraging in international law a very broad concept of freedom 
of the high seas? 

Mr. Dean, Yes, we do, Senator. 

Senator Mansrietp. That is a very old tradition, is it not, and 
one which we have maintained with great vigor throughout our en- 
tire history ? 

Dr. Dean. Yes, we have. 

Senator MansFievp. In line with this tradition, we do not look 
kindly on nations arbitrarily extending their territorial waters beyond 
the present 3-mile limit; is that correct ? 

Mr. Dean. That is so, Senator. 

Senator MansrieLp. We ourselves adhere as a general practice to 
the 3-mile limit in our own territorial waters ? 

Mr. Dean. That is correct. 

Senator Mansrietp. Generally speaking, we uphold, do we not, the 
right of any nation to fish the high seas without arbitrary interfer- 
ence from another ? 

Mr. Dean. That is correct, Senator. 

Senator MansrieLp. The same would apply as regards the right 
of a ship of any nation to navigate the seas for commerce, pleasure 
or whatever ¢ 
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Mr. Dean. On the high seas, yes, sir. 

Senator Mansrievp. High seas. 

And the same would apply to planes of any nation flying in the 
air above the sea, would it not ? 

Mr. Deay. Above the high seas; yes, sir. And as I think you 
know, we have the Chicago air convention for all the countries that 
are parties to that which permits us to traverse their territory by air. 


CONCEPT OF RESPONSIBLE USE OF THE SEA BY ALL NATIONS 


Senator MANsFIELp. Yes, indeed. 

Now, Mr. Dean, is it not a fact that in addition to the concept of 
free seas, which we have long held, there is a second tradition of later 
origin, perhaps, but seoatthatons of great significance in international 
legal doctrine as espoused by the United States? I refer to the con- 
cept which complements that of the free use of the seas—the concept 
of the responsible use of the seas by all nations. 

Is that not also a basic principle of the American approach to the 
law of the sea ¢ 

Mr. Dean. Yes, it is. 

Senator Mansrievp. Within that concept, have we not become par- 
ties to various fisheries, navigational, piracy, and similar international 
conventions which, while they may curb the absolute freedom of any 
nation to the high seas, were designed to safeguard or regulate the 
usage of the seas and its resources so that the rights of the many na- 
tions are thereby protected ¢ 

Mr. Dean. That is correct, Senator. 

Senator MansrieLtp. Would you say that the four conventions 
which we are now considering safeguard and advance these two com- 
plementary concepts of American doctrine on the law of the sea— 
that is, free usage and responsible usage of the seas by the nations of 
the world? 

Mr. Dean. Yes, sir, I think they are a great advance. 


DISPOSAL OF RADIOACTIVE WASTES AND PETROLEUM POLLUTION 


Senator Mansrrecp. Mr. Dean, is there anything in these conven- 
tions concerning the disposal of radioactive wastes in the high seas? 

Mr. Dean. Yes, there 1s, Senator. 

Senator Mansrtetp. The answer is, “Yes” ? 

Mr. Dean. Yes. 

Senator Mansrretp. Is there anything in these conventions on 
petroleum pollution ? 

Mr. Dean. Yes, there is. 

Senator Mansrietp. These clauses, presumably, are in the treaty 
because arbitrary actions in this connection by one nation might dam- 
age the rights of others as regards fishing, for example, or naviga- 
tion; is that not so ? 

Mr. Dean. Yes, and also with respect to health. 

Senator MaNnsrieLp. Yes. 
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NO PROHIBITION ON THE USE OF THE HIGH SEAS FOR TESTING NUCLEAR 
WEAPONS 


Is there anything in these conventions about prohibiting the use 
of the high seas for the testing of nuclear or other dangerous scien- 
tific devices ¢ 

Mr. Dean. No, there is not, Senator. The Soviet Union introduced 
a resolution which would have—which was twofold. It would have 
prevented the assembly of naval ships for maneuvers on the high 
seas; and they also wanted a resolution that it was the sense of the 
convention that there should not occur any nuclear tests of explosions 
on the high seas. 

They refused, in exploratory conferences, to include in their resolu- 
tion any explosions on land, even though the radioactive waste ma- 
terial might fall on the sea. 

It seemed to us that since there was going to be this nuclear con- 
vention with respect to banning nuclear tests convening at Geneva, 
at which there were going to be experts and which was convened for 
that specific purpose, the world would be somewhat misled if there 
were a convention saying that you could not conduct nuclear explo- 
sions on the high seas which might fall on land. But there was 
absolutely nothing in the convention about explosions on land where 
the radioactive waste might fall on the seas. 

Senator Mansrietp. But the question has been referred to the 
United Nations General Assembly ? 

Mr. Dean. Yes, sir. We sponsored—we worked for a long time 
with the Indian delegation on it, and in the State Department bul- 
letin of June 1958—I think you have it before you—there was a 
resolution adopted by the calanina with respect to nuclear tests on 
the high seas—and referred this matter, which expressed a serious 
and genuine apprehension on the part of many states that nuclear 
explosions constitute an infringement on the freedom of the seas and 
referred this matter to the General Assembly and asked that they 
investigate and report on it. And we also referred to them a resolu- 
tion on the pollution of the high seas by radioactive materials; and 
we suggested that this whole matter should be taken up at this con- 
vention on disarmament, and also on nuclear weapons that is being 
convened at Geneva. 


USE OF THE HIGH SEAS FOR MISSILE TESTS 


Senator MansrieLp. Now, Mr. Dean, you are aware that the Rus- 
sians are blocking off a section of the Pacific, 27,000 square miles, in 
extent, although I have seen the figure 45,000 square miles used more 
recently, for use in connection with certain missile tests. We have 
done the same for even larger areas as regards nuclear tests, I think 
the figure is 400,000 square miles, in the region around Eniwetok, and 
we maintain active missile ranges in both the Atlantic and the Pacific. 

The British, I believe, have also used sections of the Pacific around 
Christmas Island, estimated around 900 square miles, for nuclear or 
similar tests. 


Is there anything in these conventions which relates to this sort of 
testing ? 
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Mr. Dean. No, there is not. 

Senator MansrieLp. The conventions are concerned with oil pollu- 
tion and other wastes but not radioactivity ¢ 

Mr. Dean. That is correct. 

Senator Mansrrevp. As a layman in these matters, as I am, has it 
ever occurred to you that tests of nuclear devices and missiles must 
do very extensive damage to the fishery resources of the high seas ? 

Mr. Dean. That is a very definite possibility, Senator, but it seemed 
to us that that subject ought to be considered in connection with this 
particular convention on nuclear testing or perhaps the ending of 
nuclear testing that was convening at Geneva, because they had a whole 
group of a who had studied and prepared for that matter, and 
we did not have. None of the nations had that type of an expert at 
this convention on the law of the sea at Geneva and as I said earlier, 
it also seemed to use we would only be dealing with one-half of the 
subject. 

Senator Mansriexp. I see. 

Now, it is not a very serious interference with the freedom to navi- 
gate the seas and the air above them when one nation—ourselves or 
Russia or some other—blocks off many thousands of square miles of 
the ocean and advises all ships and planes to stay out of the area for a 
specified period of time? 

Mr. Dean. Well, I do not want to quibble with you, but I believe 
that the official position of our Government has been that we have not 
actually blocked people from going there, although we have warned 
them in there and I believe have actually taken in some respects, have 
actually arrested people or crews and have taken them into court, but 
I believe it is the official position of our Government that that is not 
interference with the freedom of the seas. 


TESTING OF DANGEROUS WEAPONS ON THE HIGH SEAS NO VIOLATION OF 
INTERNATIONAL LAW 


Senator Mansrrevp. Mr. Dean, under our present adherence to the 
3-mile territorial waters limit, it is conceivable, is it not, that the 
Russians could test whatever scientific devices they wished, assuming 
they did no damage, 400, 40, or 4 miles, off San Francisco, Los Angeles, 
or Ocean City, Md., for that matter? Such tests would not violate 
present international law ? 

Mr. Dean. I do not believe it would violate present international 
law, but as I think you know, President Eisenhower has been doing 
his level best to try to get the Soviets to agree with us on the ending 
of that kind of testing. 

Senator Mansrietp. He has indeed, and he deserves all the credit 
in the world for it. 

Now, presumably, we could do something similar off the Russian 
Pacific coast ? 

Mr. Dean. Asa matter of international law, we could. 

Senator Mansrievp. While it might not be prohibited by interna- 
tional law, you would not recommend the practice of testing by the 
poemene immediately off the American littoral, or vice versa, would 
you ¢ 


. 


Mr. Dean. No, I would not. 
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Senator MaNsFieLp. Have you ever given thought, Mr. Dean, to the 
very likely probability that within a few years a considerable number 
of nations—not just Russia, the United States, and the United King- 
dom—are going to want to use the oceans for the testing of various 
dangerous scientific devices ¢ 

Mr. Dean. I think that is a most important question which I sin- 
cerely hope that this convention on nuclear energy at Geneva will 
address itself to and I sincerely hope there will be an agreement on 
that matter because I consider it one of the most important, if not the 
most important, aspects of life that we face today. 

Senator Mansrrevp. Do.you think, Mr. Dean, it is going to be a very 
free sea if a dozen or more nations are blocking off thousands of square 
miles of it at a time, and putting up no trespassing signs for tests of 
one kind or another ? 

Mr. Dean. No, it would not. 

Senator Mansrietp. Now, Mr. Dean, I do not question the value or 
importance of many of these tests in the high seas to science and to 
mankind. I doubt that you do, either. They will undoubtedly go on, 
and it is probably necessary that they go on. 


WEAPONS TESTS POSSIBLE CHALLENGE TO BASIC CONCEPTS OF LAW OF THE 
SEA 


But let me ask you this: Do you not see in the present almost 
complete national use of the seas for dangerous, and sometimes de- 
structive tests, a possibility of a grave challenge to both of our 
basic concepts of the law of the sea—that i is, to the concept of freedom 
of the sea and responsible usage of the sea ? 

Mr. Dean. Yes, I do, and that is why I sincerely hope that some- 
thing along these lines will be done at this conference on nuclear 
energy or disarmament. 

Senator Mansrietp. At Geneva? 

Mr. Dean. At Geneva. 

Senator Mansrretp. Do you think it is any answer to this problem 
to say that because we have used the seas for testing, the Russians 
have any right to do the same? 

Mr. Dean. Well, I believe that is the official position of our Govern- 
ment as of the present time. 

Senator Mansrtetp. That is the official position of the Government 
as enunciated by the President of the United States just a week ago 
today, last Wednesday. 


NEED FOR ADDITIONAL INTERNATIONAL CONVENTION 


Do you think that there is a need for an extension of the law of the 
sea, an additional international convention, perhaps the one you have 
mentioned in testimony this morning, which, while it would not pro- 
hibit scientific tests on the high seas, would establish the conditions 
under which they might take place and thereby protect the rights of 
other nations or their nationals which might be damaged by the tests? 

Mr. Dean. Yes, if it were correlated with tests on the land, as I 
have testified earlier. 
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A QUESTION TO RAISE IN THE UNITED NATIONS 


Senator Mansrievp. Do you think the place to raise this question 
is in the United Nations or some agency thereof / 

Mr. Dean. I definitely think it should be raised in the United 
Nations, and I hope it can be raised at the conference on nuclear 
energy at Geneva. 

Senator MaNsFIELp. Geneva, as well. 

Do you think the question should be raised as a matter of urgency ? 

Mr. Dean. Yes, I think it is a matter of great urgency. 

Senator Mansrrevp. Do you think that to raise this “question and to 
take the initiative in trying to get an international answer to it 
would be in accord with’ our traditional concepts of the law of the 
sea ! 

Mr. Dean. Yes, provided it is correlated with our efforts with re- 
spect to all over the world so we would not have it with respect to 
tests that might take place on the high seas, and no corresponding 
prohibitions with respect to tests that might take place on land. 

Senator MAnsFIELp. I see. 

Do you think that the long-range interests of this Nation and others 
would be served by international agreement to regulate the usage of 
the high seas for scientific tests ? 

Mr. Dean. Yes. 

Senator MansrreLp. Do you know of uny reasons why this adminis- 
tration should not take the matter up in the United Nations? 

Mr. Dean. I believe we are taking it up at this convention on 
nuclear energy at Geneva. I think that is a part of this whole con- 
vention coming to Geneva on the control of nuclear tests and on 
disarmament. 

Senator Mansrrevp. Well, on the basis of your testimony, Mr. 
Dean, I would assume that you would not be averse to going even 
further because on the basis of the question raised by the Soviet 
Union vis-a-vis nuclear testing, I believe it was the consensus of the 
convention that this matter should be referred to the General As- 
sembly of the United Nations. 

Mr. Dean. Yes, we voted a resolution to that effect. 

Senator Mansrievp. Do you think that to advance this matter in 
the United Nations would be an initiative for peace on our part? 

Mr. Dean. Yes, and it is my understanding that we have advanced 
it and are advancing it now. 

Senator MANSFIELD. Well, Mr. Dean, I want to thank you for your 
frank answers to this series of questions, because I think the sooner 
we get this matter out in the open and try to arrive at a reasonable 
solution to the difficulties which are evidently going to mount in the 
years ahead, the better off we, the Soviet Union, and the whole world, 
for that matter, will be. 

Now, Senator Long. 

Senator Lona. Mr. Dean, let me congratulate you on a good job and 
a lot of hard work. 

Mr. Dean. Thank you, Senator Long. 

Senator Lone. You spent a long time in your service and I know 
it took you away from your law practice for a long time, and I hope 
the firm did not complain about missing you during the longer period 
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of time you were working for this country in Geneva. It is a very 
fine thing to have this treaty before us because we need laws on this 
subject. 

I had the opportunity to visit you while you were at Geneva. 

Mr. Dean. Yes. 

Senator Lone. And I can testify personally that both you and all 
your assistants worked more than an 8-hour day. I would say you 
were working about a 16-hour or 20-hour day. every day over there 
trying to work out something that you could bring to us and recom- 
mend to us. 

Mr. Dean. Thank you, Senator. 


CONVENTION DOES NOT AFFECT RIGHTS OF THE SEVERAL STATES AND THE 
FEDERAL GOVERNMENT 


Senator Lone. In this convention where the words “coastal state” 
are used, it does refer insofar as we are concerned to the United States 
and other foreign powers, does it not / 

Mr. Dean. Yes; it does. 

Senator Lone. And you made the statement here that this treaty 
does not affect any rights between the States of this Union and the 
United States, and it is not intended to? 

Mr. Dean. It is not intended to. It is intended to affect the rights 
of the United States as a sovereign with respect to the rights of other 
sovereign states. 

This treaty, being a treaty, a convention, rather, between sovereign 
states would not apply to relations under our Constitution between 
the rights of the several States and the Federal Government. 

Senator Lone. Right. 

You know at the present time there is a case over in the Supreme 
Court between the State of Louisiana and the United States that is 
relevant to some of the matters in this treaty / 

Mr. Dean. Yes. 

Senator Lone. And it is not intended in any respect that this treaty 
should prejudice either the United States or the State government of 
Louisiana in that case before the Court ¢ 

Mr. Dean. That is correct, Senator. 

Senator Lone. And if that is not clear, would you have any objec- 
tion to some stipulation, reservation, or some report on this matter 
to the Senate that would make it clear that this treaty is not intended 
to prejudice the rights of the United States or of any of the coastal 
States of this Union in their relation to any disagreement that. they 
may have, reserving that as a purely domestic matter between them ? 

Mr. Dean. I would think that language ought to be worked out be- 
tween you and the Department of State, but I personally would see no 
objection to it. 

Senator Lone. It has occurred to me on occasions that you and your 
advisers would be a good group of arbiters between the States and the 
United States in settling some of these controversies that presently 
exist between them, but I do not believe that we would want you 


representing either one party or the other. We would want you as 
a judge between the two, if that were the case. 
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I believe you were speaking for this Government when you stated 
at the close of this Convention that insofar as this Government was 
concerned, the position of the United States was that we still adhere 
to the 3-mile limit. 

Mr. Dean. That is correct, Senator. 





PROPOSAL FOR A 3- TO 12-MILE TERRITORIAL SEA 


Senator Lone. Until something is worked out on the width of the 
territorial sea that can be agreed upon by the nations as interna- 
tional law, does that not tend to prejudice us in certain respects? 
I have in mind, for example, the situation that exists in the Gulf 
of Mexico. I perhaps have discussed this with you on a personal 
basis previously. 

Mr. Dean. Yes. 

Senator Lone. Mexico claims the three-league boundary. When 
our fishermen go off the coast of Mexico, they are arrested and our 
people are incarcerated for a period of time. We then appeal to the 
State Department to try to do something, and over a period of time 
we eventually get them out of jail. Half the time we cannot get back 
their gear and equipment which is confiscated by the Mexican Gov- 
ernment. 

As a practical matter, even though we do not recognize that three- 
league Setamhares which is historic with Mexico, we cannot advise 
our fishermen to go into that area, can we? 

Mr. Dean. As of the present time, we are, as a practical matter, 
trying to get our shrimp and other fishermen not to go into that ter- 
ritory. I think at one time we had our Coast Guard vessels patrol- 
ling the area, and at one time I think shots were actually fired between 
people on our vessels and Mexican authorities, and I think people 
were even wounded. 

We have been trying to—indeed the question is asked a great many 
times, why do you not sit down privately with the Mexican Govern- 
ment and with the Canadian Government. We have and we are and 
we plan to continue to do it. And we are very hopeful that we will 
be able to work out some workable agreement with both Canada 
and Mexico on this very troublesome question. 

At the present time I think representatives of Mexico are sound- 
ing out other countries as to whether they would not like to have a 
so-called flexible territorial sea, that is, a territorial sea that each 
state chooses for itself as a minimum of 3 and a maximum of 12. 

Now, it sounds very nice because they say, “Well, if you really want 
a maximum 3-mile territorial sea for security reasons, you should 
favor this flexible 3- to 12-mile proposal.” 

But actually take, for example, Venezuela and Colombia, one of 
their boundaries is a river, and naturally in that case your boundary 
is your median line. So that if one of them had a 3-mile territorial 
sea and the other had a 9-mile territorial sea, and the boundary was 


the median line, the other one would be automatically forced to go 
to the maximum, I think. So we believe that the 3- to 12-mile 
flexible proposal is merely a means of going to a 12-mile territorial 
sea, which, of course, would give the coastal state exclusive fishery 
rights within that 12 miles. And that is one of the problems that 
we have got to work out at this next conference at Geneva on the 
law of the sea which convenes in March. 
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Senator Lona. Yes. 

Well, the thing that is concerning me about this, is that in this 
respect fisheries and I suspect in others in which I am not as conver- 
sant, our adherence to the 3-mile limitation is tending to work 
out completely to our disadvantage without our gaining any recipro- 
cal advantage from it. 

In other words, we as a nation, are saying that we adhere to the 3- 
mile limit insofar as our fisheries in the Gulf of Mexico are concerned. 
We do not recognize officially that three-league limit off Mexico, but 
as a practical matter we do. I mean it isa de facto matter whether it 
is a matter of a legal existence or not. We are compelled to recognize it 
by force of gunpoint, and it does seem to me that for the moment—and 
I wonder if you would agree with this—that our refusal to recognize a 
limit beyond 3 miles is working to our prejudice in a number of ways, 
where we do not get any corresponding advantage from it? 


PROBLEMS INVOLVED IN EXTENDING THE 3-MILE LIMIT 


Mr. Dean. Well, as of the present time, there are some 116 straits 
all over the world where if you go beyond a 3-mile territorial limit, 
it would materially interfere with our ability to deploy our naval and 
commercial craft. It would have serious repercussions on our com- 
mercial merchant vessels, and it would restrict us in our right to over- 
fly a wider territorial sea, than 3 miles. 

As I think I said just before you came in, Senator Long—although 
we would like at this next convention, both for security and for fish- 
ing reasons to adhere to the 3-mile territorial sea, nevertheless, in view 
of the nations which even since the last convention have unilaterally 
gone to a 12-mile territorial sea, even though we do not recognize their 
right to do so, and in view of the problem we have with Mexico over 
shrimp fisheries and the problems we have with Canada, and the 
problems Great Britain has been having with Iceland which we are 
trying to work out—we expect that in order to get some 60 affirmative 
votes, assuming 89 nations are there, that in all probability we will 
have to work out some proposal going to a 6-mile territorial sea and 
some 6-mile fishing zone with, we hope, rights to protect those nations 
who have historically fished in those waters. And we are very hope- 
ful we can work something out along those lines. 

From a security standpoint, looking at it strictly and only from a 
security standpoint, the narrower the territorial sea, the better it is for 
our security interests. 


RECONCILING NATIONAL INTERESTS 


I think we have got to try to work out something where we can 
get the other nations of the world to go along with us. Some of the 
newly emerging nations of southeast Asia are very anxious to keep 
Japan, Japanese fishermen, out of their territorial waters. We spent 
a great deal of time at this last conference trying to work out some 
solution where we could work that out between India, Thailand, 
Burma, South Vietnam and the Japanese. The Japanese, of course, 
are the largest fishermen in the world, and fish is a very important 
part of their diet, and, therefore, they are strong for the 3-mile limit, 
which permits them to fish up to 3 miles of another nation’s coast. 
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The newly created countries in Africa are very determined that 
they are not going to allow either France or Great Britain to come 
up and fish within 3 miles of their coast, so they want as wide a ter- 
ritorial sea as they can possibly have. ' 

It is a very complicated story as between trying to work this out, 
trying to help the newly created nations to establish the fisheries off 
their coasts and on the high seas up to the territorial seas of other na- 
tions, and to try to help them on the scientific aspect of fisheries, and 
at the same time trying to explain this security problem to them. 

As a young man from Ghana said to me at Geneva: “Mr. Dean, we 
do not have an outrigger canoe. We do not even have vessels that 
could fish up to a 3-mile maximum off our coast, so we are not too 
concerned at the present time about security and we cannot get too 
excited about your rights to come within 3-miles of our coast with 
these great commercial trawlers where you have a tremendous amount 
of equipment, where you clean the fish and freeze the fish and can 
the fish right on these trawlers without ever entering into a harbor 
and paying any harbor duties or any import duties.” 

So that you have to sort of reconcile the commercial interests of 
great fishing nations like Norway and Portugal and Great Britain 
and the interests of these newly emerging nations who we are trying 
to help get established in their fisheries, scientifically as a matter of 
food, and trying to teach them, and so forth, and help them, and 
at the same time, try not to have these newly created nations before 
they really realize fully what they are doing, go to something like 12 
miles for a territorial sea and thereby decrease the high seas. 


COSTS INVOLVED IN EXTENDING TERRITORIAL LIMITS 


In the first place, if they increase their territorial sea, they are 
supposed to police it, and they are supposed to be responsible for 
wrecks inside of it. It costs hundreds of millions of dollars to extend 
lighthouses and navigational lights from 3 miles to 12 miles. There 
are very few lights capable of sending their rays out to 12 miles. 
There are very few anchorages at 12 miles off a nation’s coast. The 
depths at 12 miles are generally greater, so if you had to anchor there 
before you had the right to go into the harbor and had to lie outside 
the 12-mile limit and wait for permission to come in, you might have 
far greater dangers to navigation. 


ADMINISTRATIVE AID TO NEW NATIONS 


One of our problems at Geneva was in addition to having these con- 
ferences at the seat of the United Nations at Geneva, which as you 
know went sometimes from 10 a.m. to 12 p.m., or 1 or 2 in the morn- 
ing—these young men from newly created countries would come out 
and ask you how you organized a Department of State or how you 
selected an Ambassador or how you selected a legislator or how you 
drafted legislation or how you went about it. 

And one of the most interesting parts of being at Geneva with these 
newly created states, all of whom seem to be people of good will, was 
the tremendous amount of faith and confidence that they had that the 
United States was going to help them. And within the limit of our 
time, we spent a great deal of time with them. 

I really think that in that respect as a matter of administrative aid 
to some of these newly created countries, I think we can do an enor- 
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mous job. Most of these people, after you explain the problem of the 
width of the territorial sea to them, seem to be willing to sit down 
and discuss it as a matter of complete goodwill. 

I do not think, and we did not find, apart from the Soviet bloc 
on this peculiar problem and the problem that some of the Arab states 
have with the problems of Israeli shipping—we did not find any 
animus or anybody there who was really unwilling to sit down and dis- 
cuss the question objectively and carefully. 


DRAWING BASE LINES 


Senator Lone. I believe that there is a provision in regard to base 
lines, that a base line adjoining appropriate points may be employed 
which would give by my interpretation, the option, and I am looking 
at article 4 which is on page 14 of the document before me. 

Mr. Dean. Article 4 of the Convention on the Territorial Sea / 

Senator Lone. Yes, sir. 

Mr. Dean. And contiguous zone / 

Senator Lona. Yes, sir. [ Reading:| 

In localities where the coast line is deeply indented and cut into, or if there is 
a fringe of islands along the coast in its immediate vicinity, the method of 
straight baselines joining appropriate points may be employed in drawing the 
baseline from which the breadth of the territorial sea is measured. 

‘Now, the use of that word “may” apparently makes that optional 
with the coastal nation. That follows in some respect on the Inter- 
national Court’s Norway decision. 

Mr. Dean. We thought this provision made more precise and more 
accurate the decision of the International Court of Justice in the Anglo 
Fisheries case, where you have these very narrow, very deep and in- 
dented fjords in Norway, they were contending that the normal method 
of measuring the base lines put into the high seas—and therefore free 
for all—a great deal of waters which they claimed were their terri- 
torial sea, and their inland waters, and this language which we spent 
a great deal of time on, we thought made the language of the Interna- 
tional Court much more precise. 

You will notice it is limited to where the coastline is deeply indented 
and cut into. 

Subdivision 2 provides that— 

The drawing of such baselines must not depart to any appreciable extent from 
the general direction of the coast, and the sea areas lying within the lines must 
be sufficiently closely linked to the land domain to be subject to the regime of 
internal waters. 

Internal waters are those waters that lie landward, on the landward 
side of the low water mark of the coastline, and then it says: 

Baselines shall not be drawn to and from low-tide elevations unless light- 


houses or similar installations which are permanently above sea level have been 
built on them. 


And then: 


Where the method of straight baselines is applieable under the provisions of 
paragraph 1, account may be taken, in determining particular baselines, of eco- 
nomic interests peculiar to the region concerned, the reality and the importance 
of which are clearly evidenced by a long usage. 


Then subsection 5: 


The system of straight baselines may not be applied by a State in such a man- 
ner as to cut off from the high seas the territorial sea of another State. 
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We tried to make—there was some doubt expressed in international 
law journals and by international law writers what the precise mean- 
ing of some of the language that the Court of International Justice 
had used in that Anglo Fisheries case—we had the State Department 
geographer with us and we were trying to make this language more 
— We think it is more precise than the language in the decision 
itself. 

Senator Lone. The reason I raise this question is that here is a 
situation in which, it seems to me, the coastal States of this Union 
would want to take advantage of the baseline proposal, the same as 
any foreign power would do, as most of them would do by drawing 
their baselines where they had the opportunity of doing so under 
the definitions of article 4. As you know, there is this case over in the 
Supreme Court which is presenting an argument right now between 
Louisiana and the United States, and it will be presented between 
Louisiana and Texas, but I do not think Texas has a baseline problem 
because their coastline is not deeply indented. But in this case it will 
be urged that the State, in effect, has taken baselines that were drawn 
by the Coast Guard in years gone by and the State will say that these 
are the proper baselines, while the Federal Government, I believe is 
going to contest that. 

I do not think they are quite up to the point of saying just where 
the baselines are. Right now they are arguing about the width of the 
territorial sea. 

But do you have any suggestions as to how this matter might be 
resolved to avoid argument in the event that the Federal Government 
should come in and say, “We want to draw coastlines but we do not 
choose to draw baselines, we want to adhere to the coast rather than— 
adhere to the actual land area rather than draw baselines”? Do any 
suggestions occur to you as to how that difficulty might be resolved ? 

n other words, it seems to me that we might very well find ourselves 
in a hiatus where the United States would decline to recognize, with 
regard to a State of this Union, baselines that it would be compelled to 
recognize with regard to all the foreign nations anywhere else in and 
around the world ? 

Mr. Dean. Well, no, sir. As I said earlier, this would affect the 
rights of the Government of the United States as a sovereign nation 
in relation to the rights of other sovereign nations, but it will not have 
any effect as far as the relations between the United States itself is 
concerned and the rights of the several States. 

Senator Lone. So you do not have any suggestions as to how that 
dispute might be resolved at the present time? 

Mr. Dean. No, Senator, I do not. 

Senator Lone. Thank you very much for the information you have 
given us here. 

Could you supply for the record—and I would not ask for it here 
because it would delay you too long—a résumé of what all the various 
nations are claiming at this time as their territorial waters, so that we 
might have it for the record to see where we stand as of the present 
time 

Mr. Dean. Yes, we will be glad to supply that, Senator. 

Senator Lone. Thank you very much. 

(The résumé referred to is as follows :) 
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Note by the Secretary-General 


This document, reproduces the texts of laws and regulations which were 
supplied by Governments in response to the request addressed to them by the 
Secretary-General on 13 March 1959, in connexion with the preparation of the 
revised edition of the Synoptical Table Concerning the Breadth and Juridical 
Status of the Territorial Sea and Adjacent Zones (A/CONF.19/4). These texts 
supplement the volume of the United Nations Legislative Series relating to Laws 
and Regulations on the Regime of the Territorial Sea (st /1EG /SER.B/6) «©/ 


1/ See document A/CONF.19/4, Note by the Secretary-General, paragraph 2. 
2/ United Nations Publication, Sales No.: 1957.V.2. 
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CEYLON 


PROCLAMATIONS BY THE GOVERNOR-GENERAL , 20 DECEMBER 19572/ 


Proclamation 


WHEREAS international law recognizes that the sovereignty of a State extends to 
the belt of the sea adjacent to its coast, commonly known as the territorial 
waters of that State, and, as international practice is not uniform in regard to 
the extent of the territorial waters of a State, it is necessary to declare the 
extent of the territorial waters of Ceylon: 

Now, therefore, I, Oliver Ernest Goonetilleke, Governor-General of Ceylon, 
do by this Proclamation declare that, notwithstanding any rule of law or practice 
to the contrary which may have been observed in the past in relation to Ceylon 
or any part thereof, the territorial waters of Ceylon shall extend into the sea 
to a distance of six nautical miles measured from the appropriate baseline. 


Proclamation 


WHEREAS it is established by international practice that every coastal State, 
for the purpose of the exploration and the exploitation of the natural resources 
of the sea-bed and the subsoil of the continental shelf adjoining its territory, 
has sovereign rights over such sea-bed and subsoil, and it is expedient to 
declare the rights of the Government of Ceylon in respect of the continental or 
insular shelf of Ceylon: 

And whereas certain areas of the high seas provide fisheries which contribute 
to the food and means of livelihood of large sections of the population of Ceylon 
and consequently the Government of Ceylon has a special interest in maintaining 
the productivity of the living resources in all such areas: 

Now, therefore, I, Oliver Ernest Goonetilleke, Governor-General of Ceylon, 
do by this Proclamation declare - 

(1) that the Government of Ceylon has had and shall have full and 

exclusive sovereign rights over the sea-bed and subsoil of the 

continental or insular shelf adjoining the territory and beyond the 





1/ The Ceylon Government Gazette, Extraordinary, No. 11,222, 20 Decemter 1957, 
Part I: Section (I), p. 3030. 
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territorial waters of Ceylon, and accordingly may cause the exploration 
and the exploitation of the natural resources of such sea-bed and subsoil; 
(2) that the Government of Ceylon may from time to time - 
(a) establish, in accordance with laws enacted for the 
purpose, conservation zones in such part of the Indian Ocean 
as is commonly known as the Wadge Bank and in such areas of 
the high seas adjacent to the territorial waters of Ceylon as 
are within a distance of one hundred nautical miles from the 
outer limits of those waters, 
(b) take measures in the conservation zones so established 
in order to protect, conserve and control fisheries and other 
living resources of the sea from indiscriminate exploitation, 
depletion er destruction, and 
(c) subject to the provisions of any international agreement or 
convention to which the Government cf Ceylon is or may hereafter 
be a party, regulate all fishing activities in the aforesaid 
Wadge Bank and the aforesaid areas of the high seas in order to 
enforce the laws that may be enacted from time to time for the 


aforesaid purposes; and f 

(3) that nothing contained in this Proclamation shall be deemed to e 
affect or diminish the undisputed and exclusive sovereign right C 
and national jurisdiction of the Government of Ceylon to and over il 
the Chank Fisheries and the Pearl Banks and Pearl Fisheries of Ceylon. a: 
8] 

tk 
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DENMARK 


(a) ORDER NO. 130 OF 27 APRIL 1959 FOR REGULATING THE FISHERIES 
IN THE OCEAN SURROUNDING THE FAROE ISLANDS 1/ 


We, FREDERIK THE NINTH, by the grace of God King of Denmark, etc., hereby 
proclaim: 

By virtue of an exchange of notes which took place on 27 April 1959 between 
the Government of Denmark and the Government of the United Kingdom of Great 
Britain and Northern Ireland, it is hereby provided that Order No. 160 of 
20 May 1955, amending Order No. 29 of 27 February 1903 for regulating the 
fisheries in the ocean surrounding the Faroe Islands, is repealed and is 
replaced by the following text: 

Paragraph l. The limits within which Faroe Islanders and other Danish 
citizens shall enjoy the exclusive right of fishery shall be a line twelve sea 
miles from low water mark along the coast of the Faroe Islands drawn as shown 
by the outer solid line on the nity annexed to the present Order. 

f Paragraph 2. Notwithstanding the provision of paragraph 1, fishing from 
vessels belonging to and registered in a foreign State whose fishermen have, 
for a considerable number of years before the entry into force of this Order, 
engaged regularly in fishing within the line referred to in paragraph 1 shall 
continue to be allowed within the area situated between the said line and the 
inner dotted line shown on the annexed map and drawn for the most part at a 
distance of six sea miles from land. The Prime Minister may make a notice 
specifying the countries whose fishing vessels are covered by this provision. 

Paragraph 5. In the areas specified below which are situated between 
the lines referred to in paragraphs 1 and 2 and are shaded on the map, fishing 
other than fishing with long line and hand line shall be prohibited between the 
dates likewise specified below: 

(a) On the west: the area south-west and south of Myggenaes bounded 

at the northern end by a line drawn on a bearing of 270 degrees (True) 

from Myggenaes lighthouse - annually from 15 November to 1 April; 


1/ Original text: Danish. Translation by the Secretariat of the United Nations. 
2/ Map not reproduced. 
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(>) On the south: the area south of the island of Sydert bounded 
at its northern end by a line on a bearing of 253 degrees (True) 
from Akraberg lighthouse, and on the east by a line on a bearing 

of 146 degrees (True) from the same lighthouse - annually from 

1 October to 31 May; 

(c) On the north: the area bounded on the west by a line forming 
the meridian of longitude 7 degrees west of Greenwich, and on the 
east by a line drawn due north of the northern point of Nordberg 
on Fugl¢ - annually from 15 February to 15 April, This Order shall 
come into force forthwith. 


Given at Christiansborg, 27 April 1959. 
Under Our Royal Hand and Seal. 
FREDERIK R 


(v) norrce/ OF 2 JUNE 1959 CONCERNING AN EXCHANGE OF NOTES 
BETWEEN DENMARK AND THE UNITED KINGDOM OF GREAT BRITAIN 
AND NORTHERN IRELAND WHICH TOOK PLACE AT COPENHAGEN ON 
27 APRIL 1959 AND SUPERSEDES THE AGREEMENT EMBODIED IN 
THE NOTES EXCHANGED BETWEEN DENMARK AND THE UNITED KINGDOM 
ON 22 APRIL 1955 CONCERNING AMENDMENTS TO THE CONVENTION 
OF 24 JUNE 1901 FOR REGULATING THE FISHERIES IN THE OCEAN 

SURROUNDING THE FAROE ISLANDS 


In an exchange of notes which took place on 27 April 1959 between the 
Denish Minister of Foreign Affairs and the British Ambassador at Copenhagen, 
the Governments of Denmark and the United Kingdom entered into a provisional 
agreement concerning the fisheries in the ocean surrounding the Faroe Islands. 

Previous to this, on 24 February 1959, the Legislative Assembly of the 
Faroe Islands had given its approval to the draft Agreement. In addition, the 
Lower House of the Danish Parliament passed a resolution on 19 March 1959 in 
which it consented to the conclusion of the Agreement and to the exercise in 
respect of the fisheries, of Danish authority over the area dealt with in the 


Agreement. 


1/ Original text: Danish. Translation by the Secretariat of the United Nations. 
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The Agreement supersedes the notes exchanged between Denmark and the 
United Kingdom on 22 April 1955 (cf. Notice No. 23 of 27 May 1955, Lovtidende C, 
p. 86) and reads as follows: 


1. The Danish note:2/ 


UDENRIGSMINISTERIET 


Copenhagen 27th April, 1959 


Sir, 

I have the honour to refer to the discussions between representatives of 
the Government of Denmark and the Government of the United Kingdom of Great 
Britain and Northern Ireland relating to the temporary regulation of fishing 
around the Faroe Islands pending the entry into force of a general Convention 
regulating the breadth of the territorial sea and fishery limits and have the 
honour to make the following proposals: 

I. The Government of the United Kingdom shall raise no objection to 
the exclusion by the competent Danish or Faroese authorities of vessels 
registered in the United Kingdom from fishing in the area between the coast of 
the Faroe Islands and the blue line shown on the map annexed hereto.= 

II. Having regard to the fisheries traditionally exercised in waters 
around the Faroe Islands by vessels registered in the United Kingdom, the 
Government of Denmark shaii raise no objection to such vessels continuing to 
fish in the area between the blue line mentioned in paragraph I and a line 
twelve sea miles from low water mark along the coast of the Faroe Islands 
drawn as shown by the red dotted line on the map annexed thereto. 

III. In view of the exceptional dependence of the Faroese economy on 
fisheries, in the three areas hatched red on the map annexed hereto, lying 
within the area mentioned in paragraph II, fishing by vessels registered in 
the Faroe Islands or Denmark and vessels registered in the United Kingdom shall 
be limited to fishing with long line and hand line between the dates specified 
in sub-paragraphs (a), (b) and (c) of this paragraph. The areas and dates 
referred to are: 

(a) on the west: the area south-west and south of Myggenaes bounded 

at the northern end by the broken blue line drawn on a bearing of 





y English text forwarded by the Permanent Representative of Denmark to the 
United Nations. 


2/ Map not reproduced. fees 
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270 degrees (True) from Myggenaes lighthouse - annually from the 

15th of November to the lst of April; 

(b>) on the south: the area south of the island of Sydert bounded 

at its northern end by the broken blue line on a bearing of 253 degrees 

(True) from Akraberg lighthouse, and on the east by the similar line 

on a bearing of 146 degrees (True) from the same lighthouse - annually 

from the lst of October to the 31st of May; 

(c) on the north: the area bounded on the west. by the broken blue 

line forming the meridian of longitude 7 degrees west of Greenwich, 

and on the east by the broken blue line drawn due north of the northern 

point of Nordberg on Fugl¢ - annually from the 15th of February to the 

15th of April. 

IV. The Danish Government shall accord to fishing vessels registered in 
the United Kingdom treatment no less favourable than that accorded to the 
fishing vessels of any other foreign country. 

V. The map annexed hereto shall be an integral part of the present 
Agreement and shall be deemed to be definitive as regards the lines and areas 
mentioned in paragraphs I, II and III. 

VI. The Governments of Denmark and the United Kingdom shall arrange for 
experts to report each year what, if any, measures additional to those currently 
in force may be necessary for the conservation of the stocks of fish around the 
Faroe Islands and the two Governments shall consider together any recommendations 
for such measures that may be made by.the experts. 

VII. Nothing in the present Agreement shall be deemed to prejudice the 
views held by either Government as to the delimitation and limits in international 
law of territorial waters or of exclusive jurisdiction in fishery matters. 

VIII. (a) The present Agreement shall enter into force on this day's date 
and shall, subject to the provisions of sub-paragraph (b) of this parecraph, 
remain in force until the entry into force of a general Convention regulating 
the breadth of the territorial sea and fishery limits. 

(vo) If by the 27th of October, 1961, a Convention as mentioned in 
sub-paragraph (a) of this paragraph has not entered into force, the Governments 
of Denmark and the United Kingdom shall consider whether any modifications should 


be made to the present Agreement and, subject to such modifications as may be = 


[ove 
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agreed, the present Agreement shall continue in force provided that at any time 
after the 27th of April, 1962, either Government may give to the other 
Government notice in writing terminating the Agreement which notice shall take 
effect one year after the date on which such notice is given. 

2. If the proposals contained in this Note are acceptable to the 
Government of the United Kingdom I suggest that this Note, and your reply 
to that effect, should be regarded as constituting an Agreement between our 
two Governments replacing the provisions regarding fishery limits around the 
Faroe Islands set out in the Notes exchanged between our two Governments on 
the 22nd of April, 1955, and modifying, accordingly, the Convention of the 
kth of June, 1901, as modified by the Notes exchanged between our two 
Governments on the 23rd of July, 1954, and the 22nd of April, 1955. 

I avail myself ... etc. 


J.O. Krag 


His Excellency 
Sir Roderick Barclay, 
Her Britannic Majesty's 
Ambassador, 
Copenhagen 


as The British Note: 


ns 
BRITISH EMBASSY 


Copenhagen 
27th April 1959 
nal 7 Pp 959 
Monsieur le Ministre, 
I have the honour to acknowledge receipt of your Note of today's date 
which reads as follows: 
L/ 


I have the honour to inform you that the foregoing proposals are acceptable 


to the Government of the United Kingdom and that they will regard your Note and 





1/ For the text of Danish Note see above. 
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provisions regarding the fishery limits around the Faroe Islands set out in 

the Notes exchanged between our two Governments on the 2end of April, 1955, 

and modifying, accordingly, the Convention of the 24th of June, 1901, as 
modified by the Notes exchanged between our two Governments on the 23rd of July, 
1954 and the 22nd of April, 1955. 


I have the honour ... etc. 
Roderick E. Barclay 


His Excellency 
Hr. Udenrigsminister 
J.O. Krag, 
Copenhagen 


The map forming part of the exchange of notes has been reproduced in 


a simplified form as an annex to the present Notice.2/ 


Ministry of Foreign Affairs, 2 June 1959 


J.O. Krag 


1/ Annex not reproduced. 
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INDIA 


(a) PRESIDENTIAL PROCLAMATION OF 29 NOVEMBER 1956 


’ Whereas the coastal communities of India have from time immemorial been 
engaged in fishing activities in the high seas adjacent to its territorial 
waters; 

And whereas certain areas of these high seas provide fisheries which 
contribute to the food and means of livelihood of large sections of the 
population and, consequently, India has a special interest in maintaining the 
productivity of the living resources in all such areas; 

Now, therefore, I, Rajendra Prasad, President of India, do hereby proclaim 
and declare in the seventh year of the Republic as follows: 

The Government of India may from time to time: 

(i) establish, in accordance with laws enacted for the purpose, 
conservation zones in areas of the high seas adjacent to 
the territorial waters of India, but within a distance of 

59 one hundred nautical miles from the outer limits of those 

waters; 

(ii) take conservation measures in the zones so established in 
order to protect fisheries and other living resources of 
the sea from indiscriminate exploitation, depletion or 
destruction; and i 

(i141) subject to the provisions of any international agreement or 

convention to which India is, or may hereafter become, a 
party, regulate all fishing activities in the said areas of 
the high seas in order to enforce the laws and regulations 
that may be issued from time to time for the purposes 


aforesaid. 


1/ The Gazette of India, Extraordinary, No. 361, 29 November 1956. 
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(b) PRESIDENTIAL PROCLAMATION OF 3 DECEMBER 19562/ 


Whereas International Law recognizes that on the high seas adjacent to its 
territorial waters, a coastal State may exercise the control necessary to 
prevent and punish the infringement within its territory or territorial waters, 
of its customs, fiscal, immigration and sanitary regulations; 

I, Rajendra Prasad, President of India, in the Seventh Year of the 
Republic, do hereby proclaim that in relation to India or any part thereof such 
control may be exercised up to a distance of twelve nautical miles from the 


base line from which the width of the territorial waters is measured. 


1/ The Gazette of India, Extraordinary, No. 375, 3 December 1956. 
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IRAN 


ACT DATED 22 FARVARDIN 1338 (Corresponding to 12 April 1959)2/ 

AMENDING ACT RELATING TO THE BREADTH OF THE TERRITORIAL SEA 

AND CONTIGUOUS ZONE OF IRAN DATED 24 TIR 1313 (Corresponding 
to 19 July 1934) 2/ 


Re The sovereignty of Iran extends beyond its land territory and its internal 
waters to a belt of the sea adjacent to its coast, described as the territorial 
sea. 

2. This right of sovereignty extends to the air space over the territorial sea 
as well as to its bed and subsoil. 

3. The breadth of the Iranian territorial sea is twelve maritime miles 
measuring from its baseline. The baseline will be determined by the Iranian 
Government in accordance with the established rules of International Law. A 
maritime mile is equal to 1,852 meters. 

4, Where Iranian coasts are adjacent or opposite to the coast of another State, 
in the absence of agreement to the contrary, the boundary of the Iranian 
territorial sea and that State is the median line, every point of which is 
equidistant from the nearest points on the baseline of the other State. 

5. Every island belonging to Iran, whether it is within or beyond the Iranian 
territorial sea, has its own territorial sea according to this law. Islands 
separated from each other by the distance of less than twelve maritime miles are 
considered as one single island and the baseline of its territorial sea measures 
from the islands which are farthest from the centre of the archipelago. 

6. The waters between the Iranian coast and the baseline, as well as the waters 
between islands belonging to Iran, whose distance from each other does not exceed 


twelve maritime miles, are considered as internal water of the country. 


1/ English translation provided by the Permanent Mission of Iran to the 
United Nations. 


2/ For the text of the Act of 19 July 1934 see the United Nations Legislative 
Series, Laws and Regulations on the Regime of the Territorial Sea, 


ST/LEG/SER.B/6, p. 2k. 
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Te The fishing rights and other rights of Iran beyond its territorial sea 
remain intact. 

8. Articles contained in the Act of 2k Tir 1313 (Corresponding to 19 July 1934) 
and articles contained in any other acts which are incompatible with the present 
Act, are null and void. 
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IRELAND 


(a) MARITIME JURISDICTION ACT NO. 22 OF 1959 


AN ACT TO MAKE PROVISION IN RESPECT OF THE TERRITORIAL SEAS AND 

THE EXCLUSIVE FISHERY LIMITS OF THE STATE, AND TO PROVIDE FOR 

THE CONSERVATION OF THE LIVING RESOURCES OF THE SEA AND FOR OTHER 
MATTERS CONNECTED WITH THE MATTERS AFORESAID [29 July 1959/ 


BE IT ENACTED BY THE OIREACHTAS AS FOLLOWS: Interpretation 
1. - In this Act - 

"exclusive fishery limits" has the meaning given to it 

by or under section 6; 

"fishery conservation area” has the meaning given to it 

by section 7; 

"foreign ship" means a ship which is not a ship of the 

Naval Service of the Defence Forces or an Irish ship as 

defined by section 9 of the Mercantile Marine Act, 1955; 1955, No. 29 
"internal waters" has the meaning given to it by section 5; 

"{sland" means a naturally formed area of land surrounded 

by water which is above water at high water; 

"low-tide elevation" means a naturally formed area of land 

which is surrounded by and above water at low water but 

submerged at high water; 

"nautical mile" means the length of one minute of an arc 

of a meridian of longitude; 

"ship" includes every description of vessel used in 

navigation whether on or under the surface of the water, 

howsoever propelled, and also includes a seaplane while 

it is in contact with the water. 

2. = For the purposes of this Act, the territorial seas The territorial 
of the State shall be that portion of the sea which lies —— 


between the baseline and the outer limit of the 


territorial seas. 








A/CONF.19/5 
English 
Page 18 


3, - For the purposes of this Act, the outer limit of 
the territorial seas is the line every point of which 
is at a distance of three nautical miles from the 
nearest point of the baseline. 

4, = (1) Save as otherwise provided, the bageeline is 
low-water mark - 

(a) on the coast of the mainland or of any 

island, or 

(>) on any low-tide elevation situated wholly 

or partly at a distance not exceeding three 

nautical miles from the mainland or an island. 

(2) The Government may by order prescribe straight 
base-lines in relation to any part of the national 
territory and the closing line of any bay or mouth of 
a river, and any line so prescribed shall be taken as 
the baseline. 

(3) The Government may by order revoke or amend 
an order under subsection (2). 

5. - The internal or inland waters of the State shall 
extend to all sea areas which lie on the landward side 
of the baseline of the territorial seas and all such 

sea areas shall be subject to the jurisdiction of the 
State to the same extent in all respects as its ports 
and harbours, bays, lakes and rivers, subject to any 
right of innocent passage for foreign ships in those 

sea areas which previously had been considered as part 
of the territorial seas or of the high seas. 

6. - (1) For the purposes of Part XIII of the Fisheries 
(Consolidation ) Act, 1959, the exclusive fishery limits 
of the State shall comprise all sea areas which lie within 
the outer limit of the territorial seas. 
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Outer limit of 
the territorial 
seas. 


The baseline. 


Internal waters. 


The exclusive 
fishery limits 
of the State. 


1959, No. 14 
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Interpretation 

(2) The Government may by order provide that the 
exclusive fishery limits shall include a wider area of 
sea than that to which subsection (1) applies, and may 
by order revoke any such order, 

(3) An area of sea defined by an order under 
subsection (2) shall, so long as the order i° in force, 
form part of the exclusive fishery limits for the 
purposes of Part XIII of the Fisheries (Consolidation) 
Act, 1959. 

(4) Where the Government propose to make an 
order under subsection (2), a draft of the order shall 
be laid before each House of the Oireachtas and the 
order shall not be made unless a resolution approving 
of the terms of the draft shall have been passed by 
each House, 

(5) Whenever, in any international agreement to 
which the State is a party, the exclusive fishery limits 
are so described as to include any wider area of sea 
than that comprised therein by virtue of subsection (1) 
or (2), the Government may by order provide that the 
expression shall, as respects the citizens and ships 
of any other party to the agreement, include that area, 
and the order shall have the force of law in accordance 
with its terms. The Government may by order revoke any 
such order. 


7. - (1) Where the Government, having regar? to any Conservation of 
the living 
resources of the 
are satisfied that it is necessary so to do in order to sea. 


international agreement to which the State is 4 party, 


maintain the productivity of the living resources of the 
sea, they may by order prescribe and adopt such measures 
of conservation as they think proper, appropriate to any 
stock of fish or other marine resources in any area 

(in this Act called "a fishery conservation area") of the 
high seas adjacent to the exclusive fishery limits, and 


may by order revoke or amend any such order. 


faes 
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Interpretation 

(2) Every person who contravenes or attempts 
to contravene any provision of an order under this 
section shall be guilty of an offence and shall on 
summary conviction be liable to the penalties 
provided by section 223 of the Fisheries (Consolidation) 

Act, 1959, for an offence under that section, and the 1959, No. 14, 
provisions of that section and of Chapter IV of 

Part XIII of that Act shall apply to any such offence 

as if, for references therein to an offence under | 
that Part, there were substituted references to an 

offence under this section. 

(3) A sea fisheries protection officer shall, 
for the purpose of enforcing an order under this 
section, have in relation to any sea-fishing boat 
and the owner, master or crew thereof the like 
powers as are conferred upon a sea fisheries 
protection officer by subsection (1) of section 233 
of the Fisheries (Consolidation) Act, 1959, and the 
provisions of that section and of section 234 of that 
Act shall apply accordingly. 

(4) In this section, "sea fisheries protection | 
officer", "sea-fishing boat" and “master” have the | 
same meanings as in Part XIII of the Fisheries 
(Consolidation) Act, 1959. 
8, - (1) Whenever the Minister for Lands so thinks Fishery permits. 
proper, for experimental purposes in connexion with 
sea-fishing, the Minister may issue a permit | 
authorizing fishing by means of a specified foreign | 
sea-fishing boat (as defined by section 219 of the 
Fisheries (Consolidation) Act, 1959) within the 1959, No. 14, 
exclusive fishery limits of the State or any defined 


area or areas thereof. 
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Interpretation 

(2) A permit shall be subject to such conditions 
as the Minister, at his discretion, shall specify, 
including, without prejudice to the generality of the 
foregoing, conditions as to the kind of fish to be 
taken, the disposal of the catch, the method of fishing 
to be employed, the times of fishing, and the 
information to be furnished in respect of the movements 
and operations of the boat. 

(3) The Minister may at any time modify the 
conditions of a permit and impose new conditions, and 
may revoke the permit. 

(4) Fishing under and in accordance with the 
conditions for the time being attached to a permit 
in force under this section shall not be a 
contravention of the prohibition on fishing by means 
of a foreign sea-fishing boat imposed by subsection (1) 
of section 222 of the Fisheries (Consolidation) 

Act, 1959. 


9. = For the purpose of giving jurisdiction under this Place of 
commission of 


Act, every offence shall be deemed to have been offence. 


committed and every cause of complaint to have arisen 

either where it actually was committed or arose or 

wherever the offender or person complained against 

may be. 

10. - (1) Every offence committed within the Jurisdiction in 
territorial seas or internal waters is an offence cane gs cf yqneee. 
within the jurisdiction of the State and may be 

dealt with by a court of competent jurisdiction 

although committed on board or by means of a foreign 


ship and a person who commits such offence may be 


arrested, tried and punished accordingly. 
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Interpretation 

(2) For the purpose of arresting any person 
charged with an offence declared by this section 
to be within the jurisdiction of the State, the 
territorial seas and internal waters shall be 
deemed to be within the jurisdiction of any court, 
judge, justice or peace commissioner having power 
within the State to-issue warrants for the arrest 
of persons charged with offences committed within 
the jurisdiction of such court, judge, justice or 
peace commissioner. 


ll. - (1) Proceedings (other than the taking of Prosecution of 
alien for offence 
on foreign ship. 





depositions) for the prosecution of an alien for 
an offence alleged to have been committed in the 
territorial seas on board or by means of a foreign 
ship shall not be instituted without the certificate 
of the Minister for External Affairs that the 
institution of the proceedings is in his opinion 
expedient. 

(2) This section does not apply to an offence 1959, No. 14, 
against Part XIII of the Fisheries (Consolidation) 
Act, 1959, or an offence under section 7. 


12. - Nothing in this Act shall be construed to be in Saving as to 
derogation of any jurisdiction of the State under Jurisdiction. 
international law or to affect or prejudice any 

jurisdiction conferred by any other enactment or 

now by law existing. 

13. - The Government may by order prescribe the charts Evidence as to 
which may be used for the purpose of establishing ee ike 
low-water mark, or the existence and position of any territorial seas, 


exclusive fishery 
limits and fishery 
to the internal waters, the territorial seas, the conservation areas. 


low-tide elevation, or any other matter in reference 


exclusive fishery limits or a fishery conservation 


area, and any chart purporting to be a copy of a 


[ove 
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chart of a kind or description so prescribed shall, 
unless the contrary is proved, be received in evidence 
as being a prescribed chart without further proof. 
14, - (1) References in any enactment to sea areas and 
waters within three miles or one league of the coast or 
shore and cognate expressions shall be construed as 
references to sea areas and waters lying within the 
outer limit of the territorial seas. 

(2) For the purposes of any other enactment the 
territorial seas shall be taken to comprise the sea area 
to which section 2 applies. 
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Interpretation 


Adaptation of 
enactments. 


15. - Every order made by the Government under section 4, Laying af orders 


subsection (5) of section 6 or section 7 shall be laid 


before each House of the Oireachtas as soon as may be 
after it is made, and if a resolution annulling the 
order is passed by either House within the next 
twenty-one days on which that House has sat after the 
order has been laid before it, the order shall be 
annulled accordingly, but without prejudice to the 
validity of anything’ previously done thereunder. 
16. - All expenses incurred in carrying this Act into 
execution shall, to such extent as may be sanctioned 
by the Minister for Finance, be paid out of moneys 
provided by the Oireachtas. 
17. - The enactments mentioned in the second column of 
the Schedule are hereby repealed to the extent specified 
in the third colum. 
18. - (1) This Act may be cited as the Maritime 
Jurisdiction Act, 1959. 

(2) This Act shall come into operation on the 


lst day of October, 1959. 
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a 


| Session and Chapter 
or Number and Year 


6 and 7 Vic., ¢.79 


31 and 32 Vic., c.45 








4] and 42 Vic., ¢.73 


46 and 47 Vic., ¢.22 


56 Vic., ¢.17 


No. 14 of 1959 





| 





SCHEDULE 


Enactments Repealed 


Short Title 


Sea Fisheries Act, 
1843 


Sea Fisheries Act, 
1868 


Territorial Waters 
Jurisdiction Act, 
1878 


Sea Fisheries Act, 
1883 


North Sea 
Fisheries Act, 


1893 





Fisheries 
(Consolidation) Act, 
1959 





CONVENTIONS ON THE LAW OF THE SEA 


Section 17 


Extent of Repeal 
The whole Act (in so 
far as it is or ever 
was in force in the 
State) 


The whole Act (in so 

far as it is or ever 
was in force in the 

State) 


The whole Act (in so 
far as it is or ever 
was in force in the 
State) 


The whole Act (in so 
far as it is or ever 
was in force in the 
State) 


The whole Act (in so 
far as it is or ever 
was in force in the 
State) 


In section 219, the 
definition of "the 
exclusive fishery 
limits of the State”. 
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(b>) MARITIME JURISDICTION ACT, 1959 (STRAIGHT 
BASELINES) ORDER, 1959 (S.I. No. 173 of 1959) 


The Government, in exercise of the power conferred on them by subsection (2) 
of section 4 of the Maritime Jurisdiction Act, 1959 (No. 22 of 1959), hereby 
order as follows: 

1. This Order may be cited as the Maritime Jurisdiction Act, 1959 

(Straight Baselines) Order, 1959. 

2. This Order shall come into operation on the lst day of January, 

1960. 

5. Straight lines joining in succession the points the co-ordinates 

of which are given in a particular Part of the Schedule shall be 


straight baselines for the purposes of the Maritime Jurisdiction 
Act, 1959. 
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SCHEDULE 
TERMINAL POINTS OF STRAIGHT BASELINES 
Reference Co-ordinates of Points Location 
Number North Latitude West Longitude 
Part A 
_geoapy oO bs 
1 eS Tn Scart Rocks, Malin 
Head 
2. 55° 15.4! 7 47.1! Melmore Head 
3. 55° 13.7! 7 58.9! Horn Head 
4 55° 12.4! 8° 09.5! Inishbeg 
5. 55° 09.6! 8° 17.0! Bloody Foreland 
6. 55° Ob.5! 8° 28.9! Stag Rocks 
Te 55° 00.8! g° 33.8' Rinrawros Point, 
Aran Island 
8. 54° 42.0! 8° 48.2! Malinmore Head 
Part B 
3 o 
9. 54° 39.6! 8 47.3! West entrance to 
Malinbeg Bay 
le. 54° 17.8" 9° 03.3! Lenadoon Point 
ll. 54° 19.7! 9° 20.5! Downpatrick Head 
Part C 
le. 54° 19.8! 9° 51.9! Kid Island, Broadhaven 
13. 54° «18.6: 9° 59.9! Rocky Island, Erris 
Head 
1k. 54° 16.9! 10° 05.6! Eagle Island 
15. 54° (03.7! 10° 21.0! Blacksod Bay (Rocks to 
( S.W. of Black Rock) 
16. 53° 58.3! 10° 16.5! Carrickakin, Achill 
Island 
17. 53° 36.3" 10° 19.2! Kimmeen Rocks, 
Inishark 
18. 53° 2h.0! 10° 14.5! Slyne Head 
19. 53° 08.8! 9° 51.6! Eeragh Island, Aran 
Islands . 
20. 53° 08.4! 9° 50.9" South Island, Aran 


Islands 
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SCHEDULE 


TERMINAL POINTS OF STRAIGHT BASELINES (continued) 





Reference Co-ordinates of Points Location 
Number North Latitude West Longitude 
Part D 
21. 53° 05.2" 9° (38.5' S.E. corner Inishmore, 
Aran Islands 
22. 53° 03.9' 9° 37.0! Inishmaan, Aran Islands 
23. 53° 02.8! 9° =. 33.3 Inisheer, Aran Islands 
eu, 52° 56.4' 9° 08.5) Cregga More 
25. 52° 43.8! 9° 36.2! Donegal Point 
Part E 
26. 52° 33.6! 9° 56.3! Loop Head 
27. 52° 25,2! 9° 56.8" Kerry Head 
28, 52° 17.6! 10° 10.4! Deelick Point 
Part F 
29. 52° 10.9! 10° 28.4" Sybil Point 
30. 52° 08.3! 10° 34.5" Inishtooskert, 
Blasket Islands 
31. 52° 07.7" 10° 35.7" Carrigduff, Blasket 
Islands 
32. 52° Oh. 6 10° = 41.0! Tearaght Rocks West, 
Inistearaght 
33. 52° sO. 3! 10° = 41.3! Great Foze Rock 
34. 51° 5.8" 10° 32.7! Washerwoman Rock, 
: Great Skellig 
35. 51° 35.5! 10° 18.5" Gull Rock, Dursey 
Island 
36. 51° 3h 2 10° 14.8" Calf Rock, Dursey 
Island 
37. 51° 26.9" 9° = 4g.2" Mizen Head 
38. 51° 25.2" 9° 30.8" Bream Point, Cape 
Clear 
39. 51° 28.0! 9° 13.48 The Stags, Toe Head 
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SCHEDULE 
TERMINAL POINTS OF STRAIGHT BASELINES (continued) 
Reference Co-ordinates of Points Location 
Number North Latitude West Longitude 
ho. 51° 31.8! 8° 57.2! Galley Head 
hl. 51° 3h.2! 8° 42,7! Seven Heads 
42. 51° 36.3" 8° = 32.0! Old Head of Kinsale 
43. 51° 49.5! T 59.0! Ballycotton Island 
bb, 51° 52.9! T 512.2! Capel Island, 
Knockadoon Head 
45, 51° 56.5" T = he.k! Ram Head 
46. 51° «59.6! 7 34.6! The Rogue, Mine Head 
47. 52° O74 6° 55.7! Hook Head 
48, 52° (06.5 6° (37.4 Great Saltee Island 
(Southermost Point) 
49, 52° 09.2" 6 2k. 6! Black Rock, Carnsore 
50. 52° 10.3! 6° 21.8! Carnsore Point 
GIVEN under the Official Seal of 
the Government, this 20th day of 
October, 1959. 
SEAN F. LEMASS 
Taoiseach. 
L.S. 


EXPLANATORY NOTE 


This note is not part of the Instrument and does not purport to be 
a legal interpretation. 


The @rder prescribes straight baselines from which the territorial seas 
are to be measured in relation to certain parts of the national territory. 


1/ 


A map showing the prescribed straight baselines is annexed.— 


1/ Annex not reproduced. 
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JAPAN 


REGULATION CONCERNING CRIMINAL INVESTIGATION (REGULATION NO.2, 
NATIONAL PUBLIC SAFETY COMMISSION, 1 JULY 1957) 1/ 


Arttcle 228. Investigation shall be conducted in regard to crimes committed on 
board foreign vessels in the territorial waters of Japan in cases falling under 
any one of the following items: 

as Crimes disturbing the peace and order of the land and in ports 

of Japan; 

2 Crimes having connexion with anyone other than the crews, or those 

having connexion with Japanese in nationality; 


3. Grave crimes. 


Y English text provided by the Permanent Representative of Japan to the 
United Nations. 
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NORWAY 


ROYAL DECREE OF 22 FEBRUARY 1812 


Chancellery Memorandum: On the 22nd day of this month His Majesty was 
pleased to resolve as follows: "It is Our will to lay down as a rule that 
in all cases where the question arises of fixing the limit of Our Territorial 


Sovereignty into the sea, it shall be reckoned until the distance of the 





ordinary sea League’ from the outermost island or islet which is not swept 
eee entaceprcneeeree 


: ae 
over by the sea. '— 


1/ "The ordinary sea league is the old Scandinavian sea league, which 
corresponds to four nautical miles." (Information provided by the 


Permanent Mission of Norway to the United Nations) 


2/ This is a corrected English translation provided by the Permanent Mission 
of Norway to the United Nations. It therefore replaces the translation 
appearing in the United Nations Legislative Series, Laws and Regulations 


on the Regime of the Territorial Sea (ST/LEG/SER.B/6), p. 35. 
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PANAMA 


ACT NO. 58 OF 18 DECEMBER 1958 WHEREBY THE REPUBLIC 
OF PANAMA EXTENDS ITS TERRITORIAL SEA TO A BREADTH 
OF TWELVE MILES 1/ 


THE NATIONAL ASSEMBLY OF PANAMA, 
CONSIDERING : 


That the three-mile rule for the breadth of the territorial sea has never 
been unanimously accepted; 

That the great majority of the coastal States of the world, "taking 
into account geographical, geological and biological factors, as well as the 
economic needs of their population, and their security and defence", have 
now extended the breadth of their territorial sea beyond three miles; 

That at the latest international meetings on the subject it has been 
clearly established that international law recognizes that a coastal State 
may at its discretion fix the breadth of its territorial sea up to a limit of 
twelve miles, and that several nations have exercised their discretion in this 
respect; 

That it is of the greatest importance to the Republic to extend its 
sovereigt rights over a twelve-mile zone of territorial sea; 

That the said breadth was recommended by the Panamanian delegation which 
participated in the deliberations of the Geneva Conference and whose report 


is reproduced in the 1958 Memorandum of the Ministry of Foreign Affairs, 
HEREBY DECREES AS FOLLOWS: 


ARTICLE 1. The Republic of Panama extends its sovereignty, beyond its 
continental and insular territory and its inland waters, to a zone of territorial 
sea twelve nautical miles in width, the bed and subsoil of the said zone and 


the superjacent air space. 


Y/ " Translation by the Secretariat of the United Nations. 
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ARTICLE 2. The Executive Organ shall make regulations pursuant to this 
Act in accordance with: 

(a) the National Constitution; 
the Conventions adopted by the United Nations Conference on the 


> 
\o) 


Law of the Sea, held at Geneva in 1958; 

(c) the international treaties in force, and 

(a) the rights enjoyed by Panama over its historic waters. 

ARTICLE 3. This Act shall repeal or amend only such provisions in force 
as are incompatible with the provisions of the foregoing articles. 


ARTICLE 4. This Act shall enter into force upon its promulgation. 


Done at Panama City, this fifteenth day of December, one thousand 


nine hundred and fifty-eight. 
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UNION OF SOVIET SOCIALIST REPUBLICS 


LAW OF 10 DECEMBER 1909 ON THE EXTENSION OF THE 
MARITIME CUSTOMS ZONE 1/ 


Article 4 of the annex to article 2 of the Customs Code (Vol. VI of the 
Collected Codes, published in 1904) should read as follows: 


"The waters extending twelve nautical miles from the low-water 
line along the coasts of the Russian State, including both mainland 
and islands, are recognized as the maritime customs zone, within 
the limits of which all vessels, whether Russian or foreign, shall 
be subject to inspection by the Russian authorities responsible for 
guarding the frontiers of the State.” 


V "Collection of Statutes and Regulations of the Russian Empire”, 1910, 
l January, No. ©, Section 1, Article 8. Translation by the Secretariat 
of the United Nations. 
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VENEZUELA 


ACT OF 27 JULY 1956 CONCERNING THE TERRITORIAL SEA, CONTINENTAL 
SHELF, FISHERY PRCTECTION AND AIR SPACE 1 


TITLE I 


Territorial sea and contiguous zone 


Article 1. The territorial sea of the Republic of Venezuela shall extend 
along the continental and island coasts of the Republic to a breadth of 
22.224 kilometres, being the equivalent of twelve nautical miles, measured 
from the baselines referred to in article 2 of this Act. 

National sovereignty over the territorial sea shall extend to the waters, 
the sea-bed and the subsoil and to all resources in the waters, the sea-bed and 
the subsoil. 

In the event that the limit established by this article coincides with 
the territorial sea of another State, the matter shall be resolved by means of 
agreements or other methods recognized by international law. 

Article 2. The breadth of the territorial sea shall normally be measured 
from the low-water line. Where circumstances necessitate a special regime 
because of the configuration of the coast or the existence of islands in the 
immediete vicinity of the coast or because of interests peculiar to a particular 
area, the measurement shall be made from straight baselines. 

The waters included within the straight baselines shall be internal 
waters and form part of the national territory. 

The National Executive shall establish the straight baselines, which shall 


be shown in the official geographical maps. 


1/ Reproduced from: Boletin del Instituto de Derecho Comparado de Mexico, 


= Alo IX, No. 27, 1956, p. 107. Published in the Gaceta Oficial, No. 456 


of 17 August 1956. Translation by the Secretariat of the United Nations. 
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Article 3. For the purposes of maritime supervision and policing, 
national security and the safeguarding of the national interests, a zone of 
5.556 kilometres, being the equivalent of three nautical miles, shall be 
established contiguous to the territorial sea. 


TITLE II 


The continental shelf 


Article 4. The Republic of Venezuela shall own and have sovereignty over 
“he sea-bed ard subsoil of «he subrarine shelf aclacent to she territory of ~he 
Republic of Venezuela outside the area of the territorial sea, to a depth of 
200 metres or, beyond that limit, to where the depth of the waters admits of 
the exploitaticn cf the resources cf the sea-bed and sutsoil in accordance with 
technical progress in exploration and exploitation. Channels, depressions or 
irregularities in the sea-bed of “he ccntinentéel shelf shell not constitute a 
break in the continuity of that shelf, and banks which by position or natural 
conditions are related to the continental shelf shall be comprised therein. 

The continental shelf of the Republic of Venezuela shall include the 
continental shelf, as just defined, of the islands of the Republic. 

Article 5. Installations necessary for the exploration and exploitation 

r of the continental shelf shall be subject to the sovereignty of the Republic, 
and the Republic shall, in the safety zones which it establishes around such 
installations, take such measures for the protection of those installations as 
it considers necessary. 

l Article 6. In the exploration and exploitation of its continental shelf, 
the State shall ensure that no interference is caused to navigation, fishing or 
the development of fish resources. The State shall also ensure that appropriate 
precautions are taken with regard to the installation of electric power cables, 
oil pipelines and the like. 
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TITLE III 


Fishery protection 


Article 7. The exploration and exploitation of the sedentary fisheries 
of the continental shelf of Venezuela shall be subject to the prior 
authorization and to the control of the national executive. 

Article 8. Maritime zones outside the territorial sea and the contiguous 
zone shall be established by the State so that, by exercising its authority 
and supervision in those zones, it may ensure the development, conservation 
and rational exploitation of the living resources of the sea existing in 
those zones, irrespective of whether the said resources are exploited by 


Venezuelan or foreign nationals. 


TITLE IV 


Air space 
Article 9. The eir space over the territory of the Republic of Venezuela 
shall be subject to Venezuelan sovereignty as far as the outer limit of the 


territorial sea. 


TITLE V 
Final provision 


Article 10. All provisions in conflict with the present act are hereby 


repealed. 


Given, signed and sealed at the Federal Legislative Palace at Caracas 
on 23 July 1956. 

The 147th year of independence and the ninety-eighth year of the 
Federation. | 
Caracas, 27 July 1956. 


The 147th year of independence and the ninety-eighth year of the Federation. 


Let all concerned carry out and ensure the execution of this Act. 
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Senator Lone. Again let me thank es for the very fine work that 

you and your assistants did. You have some very fine assistants 

working with you, and they also did a very wonderful job. 

I think Mr. Herrington, Mr. Yingling, and Miss Whiteman all did a 
wonderful job and also Admiral Colclough. 

Mr. Dean. Admiral Ward, the Judge Advocate General of the 
Navy, Captain Hearn, Captain Hardy—Admiral Ward is here in the 
room this morning; he gave us wonderful assistance and help—the 
naval people there, as well as Admiral Colclough, Captain Benetez, 
Lieutenant Commander Robertson, and of course, Admiral Burke. 

Senator Lona. I think you had a very fine working group with you. 

Mr. Dean. Yes. 

Senator Lona. And the fact you did not get everything you wanted 
at Geneva is not the fault of your delegation. 

Mr. Dean. Thank you very much. 

Senator Lone. Thank you. 

The CuHarrman (presiding). Are there any other questions? 
Senator Sparkman, do you have any questions? 

Senator SparkMAN. Mr. Chairman, I have several questions. 


ARTICLES WOULD SUPERSEDE NO DOMESTIC LEGISLATION 


Mr. Dean, would you point out and explain any article of these 
conventions which has the effect of superseding domestic legislation 
in the United States, either Federal or State legislation, and would 

ou also point out any articles which would require new Federal 
le islation ? 

r. Dean. Well, so far as I am aware, there is not anything in any 
of these conventions that we are presenting to the Senate which, so 
far as I am specifically aware, there is not anything that would super- 
sede domestic legislation. I know you are familiar with the case of 
Missouri v. Holland that insofar as the United States has entered into 
a treaty that then becomes the law of the land. In all my work on 
these matters and study on these matters, while there may be some 
domestic legislation that might be affected—I am not familiar with 
it, if there 1s. 

I think that as I said earlier, that all of these conventions would 
affect the relations of the United States in relation to the powers of 
other sovereign powers, and would not affect the relationship as be- 
tween the United States and the several States. 

It might possibly be that some city might have some policing regu- 
lations with respect to their powers in the territorial sea, but I would 
not think so. There are some powers in here that we specifically 
give to the State where the ship is registered or place where the cap- 
tain or mate is licensed, the right to discipline them for offenses on the 
high seas. I think you will recall that some 18 or 20 years ago there 
was a British vessel that was in collision on the high seas with a 
Turkish vessel, where a Turkish national was killed, and contrary to 
the general principles of international law, the Turkish Government, 
when the ship came to a Turkish harbor, took the captain into custody 
and tried him and sentenced him to jail, and that case was taken to 
the International Court of Justice, and because of the what most 
international scholars believe were the peculiarity of those facts, they 
decided that question in favor of Turkey. 











76 CONVENTIONS ON THE LAW OF THE SEA 


This convention says that in the interests of keeping ships going 
around the world, in the interests of mobility and in the interests of 
uniformity, that only the state, the nation under whose flag the ship 
is registered has jurisdiction, and only the place where the master or 
the mate gets his license has the right to discipline him for infractions 
of the law of the high seas. 

If, wherever any ship were to put into port, any nation should 
decide to try them with respect to accidents on the high seas, you 
mane have ships or crews tied up all over the world and it would 
make for terrific expense and also for lack of uniformity in the law. 
But so far as I am aware, there is not anything in these conventions 
that would specifically interfere with the laws of any of the states. 

Senator Sparkman. It would change, though, that decision of the 
International Court of Justice, would it not? 

Mr. Dean. Yes, sir. 


CONNALLY RESERVATION 


Senator Sparkman. Now, Mr. Dean, on page 13 of Executive 
J to M, inclusive, the executive branch commentary on the optional 
protocol signature concerning compulsory settlement of disputes con- 
tains the following statement, and I quote: 

Article I provides that disputes arising out of the interpretation or applica- 
tion of any convention on the law of the sea shall lie within the compulsory 
jurisdiction of the International Court of Justice, and may accordingly be 
brought before the Court by an application made by any party to the dispute 
being a party to the protocol. 

If this protocol is ratified, what will be the relationship between it 
and Senate resolution 196 of 1946 with respect to the acceptance by 
the United States of the compulsory jurisdiction of the International 
Court of Justice, including the Connally reservation ? 

Mr. Dean. If the Senate decided to ratify this optional protocol, 
concerning the compulsory settlement of disputes with respect to 
these four conventions, to that extent it would be inconsistent with 
the Connally amendment which states that, in substance, the United 
States is to be the sole judge of whether the International Court of 
Justice has jurisdiction affecting its domestic law. 

- There is, as I know you are aware, the proposal which I believe is 
coming before a Senate committee next week, as to whether or not 
the United States is prepared to change that amendment, the Con- 
nally amendment, in which it reserved the right to determine whether 
the court had jurisdiction in domestic disputes. 

But the answer to your question is that if you decided to assent to 
this optional protocol with respect to these four conventions, there 
would be no reservation such as there is in the Connally amendment, 
unless, of course, the Senate chose to put it in. 


TERRITORIAL WATERS AROUND HAWAII AND PUERTO RICO 


Senator SparKMAN. May I ask one other question, just to sat- 
isfy my curiosity. When you speak of territorial waters of the 
state, what happens in case of such as the United States with Puerto 
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Rico or even Hawaii? Do you have a line west of California, and 
then do you have another line surrounding the islands of Hawaii? 

Mr. Dean. No, sir. The same territorial, the breadth of the terri- 
torial sea, the present 3 miles, would be measured from the low-water 
mark around the coastline of Hawaii and around the coastline of 
Puerto Rico in the same manner that it would be measured around 
the coastline of the United States. 

Senator SparkMAN. In other words, a stretch of water between the 
continental United States and those is part of the high seas? 

Mr. Dean. That is correct. 

Senator Sparkman. And you really have a different territorial 
water area then ? 

Mr. Dean. That is right. But your question illustrates one of the 
reasons why this breadth of the territorial sea is so important. 


EXAMPLE OF GREECE 


If you take the Aegean, for example, and since under this conven- 

tion, each island within the jurisdiction of a coastal state has the same 
territorial sea as applies to the coastal state itself, if you should go 
6 to 12 miles, let’s say Greece were to go that way, you would find 
that the Mediterranean would become a series of unconnected lakes, 
and our 6th Fleet would not have been able to go into Lebanon last 
year. 
’ IT have some charts and maps which show the results of closing 
the straits off from 3 to 6 and 6 to 9 and 9 to 12, and it is very sts artling 
to see how really many millions of square miles of the high seas are 
fenced off as you increase the width of the territorial seas. 

Senator SparKMAN. Let me go back to the Hawaiian Tatar Does 
the line marking the territorial waters go around all of the islands in 
agroup or if there are islands that are more than 6 miles apart or 12 
miles apart or 24 miles apart, whatever the line may be, does each one 
of them constitute a separate territorial water? 

Mr. Dean. It is our theory, it is the theory of our Government and 


we have taken this position in intern: itional law, that each separate 
island has its own territorial sea 


Senator Sparkman. Even though it is part 





EXAMPLE OF THE PHILIPPINES AND INDONESIA 


Mr. Dean. The Philippines are contending for the fact, and In- 
donesia, because as you know, Indonesia extends further east and west 
than from New Y ork to San Franc isco, It is some 3,000 miles, but 
they claim the right to take the northernmost island and the southern- 
most island and the furthest island east and west in the Indonesian 
archipelago and draw 12 miles all around it and everything within 
that archipelago they claim are internal waters. The result of that 
would be, if that were recognized in international law, it would add 
something like, 10,000, 12,000 miles on each commercial vessel voyage 
going from San Francisco to Australia. It would mean that instead 
of going through these vast stretches of ocean between the islands, 
insome of the archipelagoes of the Philippines and Indonesia that 
you would have to go c lear north or clear south of each archipelago 


52179—60——6 
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unless you got their permission and there would be no right to overfly 
in the absence of treaty if this theory were to prevail. 

Senator Sparkman. Thank you. 

The CuarrMan. Mr. Dean, I think a very specific memorandum 
from you on the point regarding compulsory settlement of disputes 
would be of assistance to us for the record and for use on the floor in 
answer to such questions. I am almost certain somebody will raise 
that question, 

Mr. Dean. Yes, I will be very glad to submit it, Senator. 

(The document referred to appears below at p. 88 in answer to 
question 20.) 
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REASONS FOR GIVING UP THE CONNALLY AMENDMENT 


The Cuatrman. And since you brought up the matter of the Con- 
nally amendment, have you taken a position on whether or not that 
should be repealed ? 

Mr. Dean. May I give my individual position ? 

The CuairMan. Well, since you are es it might be convenient to 
do so. 

Mr. Dean. Yes, I would be very glad to, except I want to make it 
clear so far I have been speaking as a representative of the Secretary 
of State. 

Now, I would like to speak as an individual, because I have no 
departmental authority in this particular matter. 

The Cuarrman. That isright. That is understood. 

Mr. Dean. Well, I am a member of the American Bar Association 
committee, the committee on peace and law, and as a member of that 
committee, I signed a report that states in our opinion that the right 
of the people who have adhered to the protocol of the International 
Court of Justice to take cases there should be unquestioned. For 
if you can reserve whether a particular question lies within your own 
jurisdiction, that is domestic jurisdiction and if you reserve it and 
the other person to the dispute can also claim they do not have juris- 
diction, the jurisdiction of the court will be greatly circumscribed. 
If we are going to try to solve these problems, these increasing prob- 
lems that are going to confront us in economic matters with the 
Soviet and their satellites, the United States, as a leader and pro- 
ponent for law and order, ought to take the lead in giving up the 
Connally amendment. 

Now, I have debated this question privately with a good many 
lawyers, and I listened the other evening with great interest to 
Senator Mundt, for whom I have great respect, but it still seems to 
me that although I fully recognize that someday there may be a 
question which the United States is not going to like if the Inter- 
national Court of Justice takes jurisdiction, nevertheless if we are 
going to try to move for disarmament and the end of nuclear tests, 
if we are going to try to be the leader in having people solve these 
questions on a peaceful basis, it seems to me you have got to set up 
some court that is going to have jurisdiction in these matters, and 
if each country is going to carve out large subject matters in which 
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the court does not have jurisdiction, then I am afraid that the Court 
will never became a very important juridical body. 

As I think you know, at the present time there are practically no 
cases coming before the Court, and the few cases that do come before 
the Court for the most part have not been of any particular signifi- 
cance. 

Senator Lone. Would you be willing to submit to the jurisdiction 
of that Court if the Communist powers should gain a majority on it, 
Mr. Dean? 

Mr. Dean. I am sorry, I did not get the first part of it, Senator 
Long. 

Senator Lone. Would you be willing to have that Court have un- 
conditional jurisdiction if the Communist powers gain a majority on 
that Court ? 

STUDY OF WORLD COURT ADVISED 


Mr. Dean. No. I think that would be unthinkable. I personally 
think that the whole method of selection of the judges and whole 
study of the statutes of the Court ought to be studied, and the whole 
question of whether the Court should sit only at The Hague or 
whether you should have regional courts or the whole method of the 
jurisdiction of the Court ought to be studied. 

Our representative, who has been very able, who has been there 
many years, is Green Hackworth, who used to be the Legal Adviser 
of the State Department. Miss Whiteman is now editing his digest. 
He has been very able. But in many respects some of the supposedly 
more important commercial nations over the world have not been too 
interested in actually getting people of the Court, and I think we 
might pay a great deal more attention to the qualification of the 
judges on the Court. If you are the senior jurist consul in a coun- 
try, you may perhaps become eligible for that Court. Further, I 
think the procedures in the Court ought to be brought up to date. 

The Cuarrman. It is a little like the chicken and the egg. As 
long as they have no cases and nobody takes an interest in it, then 


why bother about those things. I think you have got to approach 
both of them at once. 


Mr. Dean. I agree. 
The CuatrMan. You are not going to persuade the responsible 


people to waste their time sitting at The Hague doing nothing, if 
they have anything else to do, are you? 
Mr. Dean. No. 


QUESTION OF DELAY 


The Cuarrman. I have one or two other questions. I note these 
conventions were signed September 15, 1958. Why was there a delay 
ofnearly a year in presenting them to the Senate ? 

Mr. Dean. I cannot answer that, Senator Fulbright. I do not 
honestly know. 

The Cuamman. Have you not heard of any reason why? 

Mr. Dean. No. When I came back from Geneva last year and we 
got through there around the 1st of May, I resigned and until about a 
month ago, when I—I have been abroad several times on some pre- 
Immary conferences in connection with the forthcoming conference, 
Thave had nothing to do with it. 
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The Cramman. We will have to ask the State Department that 
question then. 

Mr. Dean. Yes, sir. I am sorry I cannot answer it. I will be 
glad to find out. 

The Cuarrman. We will ask them. I thought you might know, 

Mr. Dean. I do not; no. 

The Cramman. Could you provide the committee with a table 
for these conventions and the protocol which shows which state 
signed each convention, which did not, and which states have ratified 
and which did not? Have you got such information ? 

Mr. Dean. Yes; I will be very vals ad to give you that. 

(The information referred to appears below on p. 82 in answer to 
question 1.) 

RATIFICATION BY OTHER COUNTRIES 


The Cuatrman. Would you or could you tell us very briefly—I do 
not want to keep you too long—what the situation as to r atification 
by other countries is now and what it is likely to be? 

Mr. Dean. Well, the only country so far as [am aware, who has ac- 
tually ratified the convention, and they have 1 ‘atified the one on the 
high seas, is Afghanistan, because it has this provision in it giving the 
land-locked states the right to negotiate treaties with the coastal state 
with respect to right of transit. 

I believe that most countries have been waiting for two things: One, 
they have been waiting to see what the United States is going to do 
with these conventions, or what the other important fishery and im- 
portant coastal states do with respect to these conventions; and next, 
I think they are probably waiting to see what is going to happen at 
the forthcoming conference on the law of the sea which convenes at 
Geneva on March 17. 

The Cuatrman. So there is no reason in your opinion why we 
should delay it? In fact, you think that would be almost necessary 
to get the others to move; is that right? 

Mr. Dean. I do not see any reason for the Senate to delay it. Nor 
do I see any particular reason why the Senate should do it in any sense 
of urgency. I think they are very important conventions. I hope they 
will be ratified, but I would think you would want to give appropriate 
and proper study to them, and if ‘there are any detailed questions at 
any time or any questions that arise in connection with them at any 
time, I will only be too glad to answer them. 

The CuamMan. I notice that the countries which m: iy become party 
are limited by the conventions, and I quote, “the states, members of 
the United Nations or of any of the specialized agencies, and by any 
other state invited by the General Assembly of the United Nations to 
become a party to the conventions.” Which countries would not be 
able to become a party to the conventions under this definition? 


EXCLUSION OF COMMUNIST CHINA 


Mr. Dean. Well, clearly at the present time Communist China 
would not unless at some time Communist China became either a mem- 
ber of the United Nations or one of the specialized agencies of the 
United Nations. 
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The Cuairrman. Would it not strengthen the conventions if she did 
become a member ? 

Mr. Dean. If Communist China, to the extent that Communist 
China would actually agree to it, obviously the greater, the more na- 
tions that you have with respect to any particular body of interna- 
tional law, the better it is. But since we at the present time do not 
recognize Communist China and at the present time we do not favor 
its admission to the United Nations, when the Soviets proposed that 
they be allowed to participate in the conference, we took the position 
that this was an invitation which was limited to the way the United 
Nations or the General Assembly had phrased it that way and that 
Communist China was not eligible. 

The Cuamman. Did the Russians ask that the Chinese be permitted 
to participate? 

Mr. Dean. Yes, they did. 

The Cuairman. The Chinese themselves did not ask ? 

Mr. Dean. No, sir. 

The Cuairman. I see. 

Do you think such participation might prejudice our national 
policy with regard to Red China? It seems to me they are quite dif- 
ferent things, are they not? They could participate in the conven- 
tion without our recognition of them, That is not a requirement. 

Mr. Dean. When I went to Panmunjom I had to work out very 
careful instructions from the Department of State and the President 
precisely what I would say and precisely what I was doing when I 
went into the tents the first day to negotiate with the Communist 
Chinese with whom we at that time were not recognizing, and we had 
a very careful statement made that we were there to try to get the 
prisoners released and to try to conclude the armistice, but that we 
were not recognizing them as a sovereign government. 


VOTING OF SOVIET SUBSIDIARY STATES 


The Cuatrman. Are these subsidiary states in the Soviet Socialist 
Republics, like the Ukraine, going to sign it ? 

Mr. Dean. Yes, sir; they are going to participate in the conference 
and they have one vote. As you know, there are nine members in the 
Soviet bloc. 

The CHarrMan. Does the voting in all these conventions follow the 
same rules as the United Nations? 

Mr. Dean. Yes, sir, as to the conferences. There are some they 
have, you adopt your own rules but they are worked out with the 
Secretariat of the United Nations and they pretty much follow the 
standard voting procedure of the United Nations. 

And I might say, in some of these articles, Yugoslavia on some of 
these matters voted with us, and took quite an independent position. 

On the 12-mile question, because of their dispute with Italy, they 
voted with the Soviet bloc, but on a good many questions, they took 
avery independent attitude. But the others—Poland, Czechoslova- 
kia, Romania, Hungary, Byelorussia, the U kraine—we pretty much 
knew they were going to vote all alike. 

The CyarrMan. We all know the circumstances of why they were 
given a vote in the United Nations, but we should not encourage the 
extension of this bloc vote into all other activities by pretending they 
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are sovereign states when even Russia does not really pretend they 
are, does she ? . 

Mr. Dean. Well, there are a number of methods of handling these 
questions that sometimes are somewhat frustrating. 

For example, they have a rule that although this proposed conven- 
tion was based on the International Law Commission’s draft, that any 
proposal, which is furthest removed in substance, shall be voted on 
first. So that the more absurd the proposal, or the more time you 
take in the morning and the afternoon voting on it, the less time you 
have in the evening for really substantial proposals. And since we 
are only one nation and try to be a leader of the free world, we have 
no right to compel our friends to stay i 3 after midnight. And then 
the Soviets would look around the chamber and see that a good many 
of our friends had deserted us, then they would come in with their 
major proposals and insist on a vote and they could order their 
nine so-called nations to stay there. We could plead and cajole or 
carefully ask our friends to stay, but we could not make them stay 
if they really wanted to go home. 

The Cuarrman. You sometimes have a little envy of their disci- 
pline, do you not? 

Mr. Dean. Yes, indeed. 

The Cuairman. Mr. Dean, the staff has prepared a number of 
questions here which I do not think it is necessary to burden you 
with in this open hearing. But we would like to submit them to you 
for your answering in writing so that you can do it at your leisure. 

They are mostly, many of them are technical questions that we 
think are important for interpreting the protocols when it comes to 
the matter of presenting them to the Senate, and I will ask the staff 


to give them to you. 
Mr. Dean. I will be very happy to answer them. 
(The questions and answers referred to above are as follows:) 


ANSWERS TO QUESTIONS OF SENATE FOREIGN RELATIONS COMMITTEE CONCERNING 
THE LAW OF THE SEA CONVENTIONS (EXECUTIVES J TO N, INCLUSIVE) 


(Prepared by the Department of State, March 2, 1960) 


1. Question. Would you provide for the Committee a table for each conven- 
tion and the protocol which will show which States signed each convention and 
which did not, which States have ratified and which have not? 

Would you also now state briefly what the situation as to ratification by 
other countries is now and what it is likely to be? If the United States rati- 
fles the conventions, when are they likely to go into force? 

Answer. There is attached as Annex I on page 94 a table indicating which 
States represented at the United Nations Conference on the Law of the Sea 
signed and which did not sign the conventions and the protocol. Page 3 of the 
table contains a list of those States which were represented at the Conference 
but did not sign any of the conventions or the protocol. The table indicates 
by footnote that Afghanistan has deposited an instrument of ratification of the 
convention on the high seas. No other country has deposited an instrument of 
ratification of any of the conventions or the protocol. 

Information has been received that the Haitian Legislature on December 17 
and 18, 1959, approved the four conventions and that an official decree dated 
December 22, 1959, gives full force and effect in Haiti to the conventions. How- 
ever, instruments of ratification of the conventions have not yet been deposited 
with the Secretary General of the United Nations in behalf of Haiti. The 
Department has received no information, other than that indicated, as to the 
status of domestic consideration in each country of the conventions and the 
protocol, The absence of receipt of such information with respect to any 
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country does not necessarily indicate that domestic processes have not been 
initiated. It is considered that deposit of instruments of ratification by the 
United States would provide the impetus for similar action by other countries. 

Each convention provides that it will come into force on the thirtieth day 
following the date of deposit of the twenty-second insurment of ratification or 
accession with the Secretary General of the United Nations. In view of its 
nature, the Optional Protocol contains no specific provisions on entry into force. 
It will, however, be applicable under the corcumstances set forth therein as 
between any countries which are parties to the protocol and to any one or more 
of the conventions on the law of the sea. 

2. Question. The United States signed the conventions on September 15, 1958. 
The President did not send the conventions to the Senate until September 9, 
1959. What is the reason for that delay? 

Answer. As set forth in the commentaries accompanying the report of the 
Secretary of State to the President, the United States would have preferred 
that the convention on fishing and conservation of the living resources of the 
high seas include a provision on the conservation principle known as “absten- 
tion.” Agreement could not be reached at the negotiating Conference, however, 
on either inclusion of a provision in the convention or approval of a resolution 
on the subject. It therefore became necessary, at the conclusion of the Confer- 
ence, for the Department to determine a course of action with respect to this 
omission which would be acceptable to representatives of the fishing industry 
in the United States. Consultations and meetings were held with such repre- 
sentatives during the ensuing months, resulting in approval by the fishing indus- 
try of a specific understanding regarding abstention to be recommended to 
the Senate for inclusion in its resolution of advice and consent to ratification 
of the above-mentioned convention. The report of the Secretary of State to 
the President and the President’s message to the Senate contain the text of 
the understanding and were submitted as soon as the matter was satisfactorily 
resolved. 

3. Question. Some of the signatories to the conventions wrote above their 
signatures “subject to ratification.” Why did not the representative of the 
United States write that above his signature? 

Answer. Such action was unnecessary. Each of the conventions contains a 
provision stating that it is subject to ratification. 

4. Question. A representative of the Holy See participated in the Conference 
and signed three out of the five documents. What interest does the Holy See 
have in this subject? Why did the representative of the Holy See not sign 
the Convention on Fishing and Conservation of the Living Resources of the 
High Seas and the Convention on the Continental Shelf? 

Answer. The interest of the Holy See will probably be evident from the fol- 
lowing facts: 

The Conference on the Law of the Sea was asked by the United Nations 
General Assembly (resolution 1105 (XI) of February 21, 1957) to “* * * study 
the question of free access to the sea of landlocked countries as established by 
international practice or treaties.” This subject was considered by the Fifth 
Committee of the conference. 

As a result of the work of the Fifth Committee, Article 14 of the Convention 
on the Territorial Sea and the Contiguous Zone, supra, contains the words 
“whether coastal or not” to indicate clearly that the right of innocent passage 
through the territorial sea applies to ships of landlocked countries as well as to 
ships of coastal states. This phrase “whether coastal or not’ was also inserted 
in Article 4 of the Convention on the High Seas to clearly establish that land- 
locked states as well as coastal states have the right to sail ships under their 
own maritime flags on the high seas. 

The Fifth Committee also drafted several provisions which are incorporated 
in the Convention on the High Seas as Article 3 of that convention. These pro- 
visions declare that states without a seacoast should have free access to the 
sea, and that by common agreement with the coastal states and in conformity 
with existing international conventions, landlocked states shall enjoy free tran- 
sit to the sea, on a basis of reciprocity. These provisions also give to the ships 
of landlocked states, subject to the accord of the coastal state, national and 
nost-favored-nation treatment in the ports of coastal states. 

Apparently the reason the Holy See did not sign the Convention on Fishing 
and Conservation of the Living Resources of the High Seas and the Convention 
om the Continental Shelf was because as a landlocked state Vatican City has 
lo interest in the matters covered by these conventions. 
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5. Question, On page 7 of the Senate Document, “Executive J to N, Inclusive,” 
the Executive Branch Commentary contains the following statement: ‘* * * 
The International Law Commission was unable to agree on any rule on the 
breadth of the territorial sea and the conference fared no better. This subject 
and the closely related one of the extent to which the coastal state should have 
exclusive fishing rights in the sea off its coast were topics of long and some- 
times bitter debate without any conclusion being reached.” 

Would you summarize briefly the main point of view on these two disputed 
topics and identify the authors of such views? 

Answer. The United States has consistently been in favor of preserving ag 
narrow a territorial sea as possible as was outlined at the hearing on the 
conventions. The United States is also desirous of minimizing changes with 
respect to existing fishing activities on the high seas inasmuch as United States 
fishermen fish considerably on the high seas, including areas near the coasts 
of other nations. This is also true of the fishermen from a number of Western 
European nations. 

On the other hand, the Soviet bloc, whose members are not separated by the 
seas from one another, have been striving for recognition of a substantially 
wider territorial sea and has encouraged the newly developing nations to look 
upon the traditional limit as a rule imposed by the sea powers in their own 
interests. 

In addition many coastal states have been concerned about the extent of 
foreign fishing off their respective coasts and have been anxious to acquire the 
right to exercise greater control over nearby fishing. A number of such nations 
with fishery problems have indicated a willingness to have the problem resolved 
through a contiguous zone for fishery matters rather than through an exten- 
sion of the territorial sea. But some others find either approach acceptable, 

At the conference, the chief proponents for extending sovereignty and widen- 
ing the territorial sea were the Soviet bloc nations, Mexico, and the newly de- 
veloping nations in Africa and Asia. Canada and Iceland along with a nunm- 
ber of Latin American countries were chiefly interested in greater rights for 
coastal states over nearby fisheries. 

6. Question. Presumably, the new rules for measuring the territorial sea will 
convert to internal waters, some areas which heretofore have been considered 
high seas or territorial waters. If this is correct, would you please indicate the 
principal illustrations of this result. 

Are there any examples of waters which are now internal waters, but which 
would become territorial waters or high seas under the rules prescribed by the 
Convention on the Territorial Sea and Contiguous Zone? 

Answer. In the first place it should be pointed out that the use of the straight 
baseline method provided for in Article 4 of the Convention on the Territorial 
Sea and the Contiguous Zone is permissive. The rule does not operate auto 
matically so as to convert to internal waters areas now considered high seas or 
territorial waters. The International Court of Justice in its decision regarding 
the Fisheries case between the United Kingdom and Norway approved the use 
by Norway of the straight baselines method of delimiting its territorial sea 
(ICJ, Reports 1951, p. 116). Since that time, Iceland and, more recently, Ire 
land have used straight baselines in delimiting the territorial seas off their 
coasts. The use of straight baselines in these instances has not been subjected 
to judicial review and the United States has taken no official position as to the 
validity of the use of straight baselines in these instances. The use of straight 
baselines by Norway reduced to the status of internal waters sizable areas 
which would have been territorial waters or high seas if the breadth of the terri- 
torial sea had been measured from the low water line along the coast. As is 
noted below, however, Article 5 of the Convention preserves a right of innocent 
passage through waters converted from high seas or territorial sea to internal 
waters by application of the straight baseline system permitted by Article 4. 

Application of the rules of the Convention on the Territorial Sea and the 
Contiguous Zone concerning straight baselines would not have the effect of 
changing the status of waters which are now internal. 

7. Question. On page 15 of “Executive J to N, Inclusive” Article 5 of the 
Convention on the Territorial Sea and the Contiguous Zone contains the follow- 
ing provision: “Where the establishment of a straight baseline in accordance 
with Article 4 has the effect of enclosing as internal waters areas which pre 
viously had been considered as part of the territorial sea or of the high seas, a 
right of innocent passage, as provided in Articles 14 to 23, shall exist in those 
waters.” 
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Is there a body of international law or writings which are considered authori- 
tative with regard to defining waters considered part of the territorial sea or 
the high seas prior to the going into effect of the convention? 

Answer. There has not heretofore been any comprehensive convention dealing 
with these matters. The concept of a territorial sea and its breadth are cus- 
tomary international law developed over a period of time and evidenced by 
treaties, state documents and the practice of states. The normal baseline used 
by states in measuring the territorial sea is the low water mark along the coast. 
This rule is now reflected in Article 3 of the Convention on the Territorial Sea 
and the Contiguous Zone. The United States has throughout its history followed 
the three-mile limit for the territorial sea and considers that this is the limit 
sanctioned by customary international law. However, in recent years there has 
been a growing defection from this rule and a majority of states now claim a 
wider limit. The problem of reconciling these differences and agreeing on the 
breadth of the territorial sea is one of the tasks of the Second Conference on 
the Law of the Sea to be held in Geneva in March of this year. 

8. Question. On page 28 of “Executive J to N, Inclusive” the elements of 
“freedom of the high seas” are listed as follows: 

“It comprises, inter alia, both for coastal and noncoastal States: 

“1. Freedom of navigation; 

“2. Freedom of fishing; 

“3. Freedom to lay submarine cables and pipelines; 
“4. Freedom to fly over the high seas 

“These freedoms, and others which are recognized by the general principles 
of international law, shall be exercised by all States with reasonable regard 
to the interests of other States in their exercise of the freedom of the high seas.” 

What is the reason for the open end definition? 

If the convention is supposed to clarify and codify international law, does this 
provision not leave the matter confused ? 

Answer. This is the formulation used by the International Law Commission 
in its draft Articles on the Law of the Sea which were the working paper of the 
Conference. The International Law Commission was aware, as the commentary 
on its corresponding draft article indicates, that there are other freedoms of the 
sea than those listed, but only the principal freedoms and those most needing reg- 
ulation were listed. It would not only be difficult to attempt to list all possible 
activities coming within the concept of the freedom of the seas but to do so 
would be dangerous in view of the rule inclusio unius exclusio alterius. Since 
the general principles are stated in the first two sentences of the Article and 
since the examples given do not purport to be inclusive, it is not believed that 
the situation is unclear. 

9. Question. On Page 8 of “Executive J to N, Inclusive” the Executive Branch 
commentary on the Convention on the High Seas states: “* * * The convention 
also obliges a state to require masters of ships flying its flag to render assistance 
to and to proceed to the rescue of persons and ships in distress on the high seas. 
These provisions with respect to the duty to render assistance are already to a 
large extent reflected in our domestic legislation.” 

To what extent is the duty to render assistance not reflected in domestic legis- 
lation? Is there a need for legislation to correct this omission? 

Answer. The duty of a master to render assistance to persons and ships in 
distress on the high seas fully covered in domestic legislation (33 U.S.C. 367; 46 
U.S.C. 728). No new federal legislation will be required as the result of this 
convention provision, 

10. Question. On Page 8 of the Senate Document, “Executive J to H, Inclusive” 
the Executive Branch commentary on the Convention on the High Seas indicates 
that the United States and other countries succeeded in eliminating a provision 
which would have enabled States other than the flag State to withhold recogni- 
tion of the national character of a ship if they considered there was no “genuine 
link” between the State and the ship. What is the significance of “withholding 
recognition of the national character of a ship?’ What are the practical con- 
sequences of that? 

Answer. The significance of being able to lawfully withhold recognition of the 
national character of a ship is that the ship could as a general rule be regarded 
as stateless and thus the stipulation in Article 6 of the Convention on the High 
Seas that a ship is subject to the exclusive jurisdiction of the flag state would 
not need to be heeded. The practical significance would be that any state so 
desiring could assert the right to exercise jurisdiction over such a vessel as if 
it were its own even while the vessel was on the high seas. 
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11. Question. On Page 29 of “Executive J to N, Inclusive” there appears the 
following statement in Article 5 of the Convention on the High Seas: “* * * 
Ships have the nationality of the State whose flag they are entitled to fly. 
There must exist a genuine link between the State and the ship; in particular, 
the State must ettectively exercise its jurisdiction and control in administra- 
tive, technical and social matters over ships flying its flag.” 

What effect would this requirement of a “genuine link” have upon the practice 
of registering American ships under the flag of Panama or Liberia, for instance? 

Answer. The “genuine link” requirement of Article 5 of the Convention on 
the High Seas need not have any effect upon the practice of registering Ameri- 
can-built or owned vessels in such countries as Panama or Liberia. This article 
leaves it up to each state to decide which ships it will register and authorize to 
fly its flag, and also provides that a ship shall have the nationality of the state 
whose flag it is entitled to fly. We are not aware of any reasons why such 
countries as Panama or Liberia could not maintain the existence of a “genuine 
link’ with vessels registered under their laws. 

12. Question. On Page 8 of “Executive J to N, Inclusive” the Executive 
Branch commentary on the Convention on the High Seas indicates that the 
Conference was unable to agree on any definition of “genuine link.” What were 
the difficulties which prevented agreement on such a definition? 

Answer. Article 5 of the Convention on the High Seas was originally Article 29 
of the draft articles prepared by the International Law Commission. The com- 
mentary to Article 29 in the Commission’s Report indicates that the Commission 
did not decide upon a definition of the term “genuine link.” For this reason, the 
Conference did not have any definition before it when it considered this article, 

Since the term “genuine link” refers to the relationship which must exist be 
tween a State and a ship flying its flag, it could, depending upon how it were 
defined, limit the discretion of a state to decide which ships it would permit to 
fly its flag. Some states which felt their flag vessels were at a competitive 
disadvantage with vessels sailing under the flags of other states, such as Panama 
and Liberia, were anxious to adopt a definition which states like Panama and 
Liberia could not meet. Other states felt it was desirable to retain the status 
quo. 

While the conference did not agree on the definition of the term “genuine link” 
it was able to agree on the requirement of “effective jurisdiction and control” 
as a particularization of the concept of the “genuine link.” The addition of this 
particularization to the article gives to the concept of the “genuine link” a 
degree of specificity which it did not have in the original draft of this article 
submitted by the International Law Commission. 

13. Question. On Page 29 of “Executive J to N, Inclusive” there appears the 
following sentence in Article 6 of the Convention on the High Seas: “A ship 
which sails under the flags of two or more States, using them according to con- 
venience, may not claim any of the nationalities in question with respect to any 
other State, and may be assimilated toa ship without nationality.” 

What is the significance of a ship being “without nationality”? 

What problems would such a ship encounter in an attempt to engage in com- 
mercial activities? 

Answer. It would be disastrous financially for the owners and operators of 
the ships to have it be regarded as without nationality since, as noted above, 
any state could assert jurisdiction over the vessel while it was on the high seas 
and the vessel would not have the benefit of any commercial treaty from which 
rights to enter foreign ports normally stem. 

14. Question. On Page 9 of “Executive J to N, Inclusive” the Executive 
Branch commentary on Article 24 of the Convention on the High Seas states: 
“* * * Article 24 requires every state to draw up regulations to prevent pollu- 
tion of the seas by the discharge of oil from ships or pipelines or resulting 
from the exploitation and exploration of the seabed and its subsoil. A sepa- 
rate article was adopted whicb requires states to take measures to prevent the 
pollution of the seas from dumping radioactive waste.” 

Does the United States have regulations on these subjects? If not, would 
you state briefly the recommendations of the Executive Branch with regard to 
such regulations. ' 

Answer. Article 24 of the Convention on the High Seas deals with the prob- 
lem of oil pollution from the two potentially chief sources, namely, surface 
vessel traffic and the operation of oil wells and related activities on the con- 
tinental shelf. 
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At present the United States Government does not have any statutes or regu- 
lations pertaining to the matter of oil pollution beyond the territorial sea by 
vessels. Heretofore the shipping industry has followed a voluntary program 
aimed at preventing pollution of the sea by oil. 

On February 15, 1960, however, the International Convention for Prevention 
of Pollution of the Sea by Oil was sent to the Senate for its advice and consent 
to adherence to the Convention by the United States. Upon adherence to this 
Convention, there would be regulations on this subject which United States flag 
vessels would be obligated to observe. 

Regulations aimed at minimizing the possibility of pollution from exploita- 
tion of the oil resources of the continental shelf have been issued pursuant to 
the Outer Continental Shelf Lands Act (48 U.S.C. 1331) and are incorporated 
in the Department of Interior’s “Leasing and Operating Regulations for the 
Submerged Lands of the Outer Continental Shelf,” 48 C.F.R., Part 201 and 
30 C.F.R., Part 250. 

With respect to Article 25 of the Convention, the Atomic Energy Commis- 
sion exercises, under the Atomic Energy Act of 1954, as amended (42 U.S.C. 
2011) control over dumping of radioactive waste at sea on a case by case basis 
through its licensing procedures. 

15. Question. Why did the Soviet Union not sign the Convention on Fishing 
and Conservation of the Living Resources of the High Seas and the Optional 
Protocol of Signature Concerning the Compulsory Settlement of Disputes? 

Answer. The Soviet Union did not sign either of these documents because it 
is opposed to compulsory settlement of disputes as a matter of national policy. 
This policy clashes headlong with the object of the Protocol adopted at Geneva— 
that disputes arising out of the interpretation or application of any convention 
on the law of the sea shall be within the compulsory jurisdiction of the Inter- 
national Court of Justice. 

The Soviet Union found the same general objection to the fishing convention. 
This convention provides in its Article 19 that reservations may be made to 
the convention, except as to certain articles. The purpose of the exception is 
to preserve the delicate balance in the convention between the interests and 
rights of so-called coastal states, on the one hand, and of fishing states, on the 
other, by making certain disputes subject to review by a special commission 
whose decisions shall be binding. Hence, as worded, it is not possible to sub- 
scribe to the provisions of Articles 6 and 7, dealing with the special interests 
and rights of coastal states, without subscribing also to the provisions relating 
to settlement of disputes which arise under these articles. While the Soviet 
Union, during the course of the negotiations at Geneva, appeared to favor most 
of the articles of this convention, it voted against the convention due to the 
settlement-of-disputes feature. 

16. Question. With regard to the Executive Branch recommendation that the 
Senate insert an understanding with regard to ratification of the Convention on 
Fishing and Conservation of the Living Resources of the High Seas, the recom- 
mended phraseology is—‘such ratification shall not be construed to impair the 
applicability of the principle of ‘abstention’.” The meaning of this phrase- 
ology is somewhat obscure. Does it mean the same thing as “such ratification 
shall not prevent two or more states from agreeing that they shall adhere to the 
principles of ‘abstention’ ’”? 

Answer. The understanding in question would make clear continued United 
States support of the conservation procedure known as “abstension,” and leave 
the United States complete freedom to press for its inclusion in fishery agree- 
ments. The purpose underlying the “understanding” is elaborated in the answer 
to question No. 17, below. 

17. Question. What is the reason for the recommendation of the Executive 
Branch that the Senate include in its resolution of consent to the ratification 
of the “Convention on Fishing and Conservation of the Living Resources of the 
High Seas” an understanding that such ratification shall not be construed to 
impair the applicability of the principle of “abstention,” as defined in one of 
the documents of Conference? 

If there were not such an understanding, what is it which might be construed 
toimpair the applicability of the principle of “abstention”? 

Answer. The principle of “abstention” is a procedure for dealing with special 
fishery conservation problems; it is incorporated in the North Pacific Fisheries 
Convention between the United States, Canada and Japan. The object of the 
procedure is to encourage conservation in situations where, but for some pro- 
tection against fishing by third parties, incentive would be lacking. 











88 CONVENTIONS ON THE LAW OF THE SEA 


The United States Delegation worked diligently at the Conference to get 
“abstention” accepted as a general principle of international law. Although 
considerable progress was made in promoting a better understanding of this 
new concept, it was not possible to achieve sufficient support for its recognition 
as a rule of law. Nevertheless, the United States will continue to pursue the 
general acceptance of “abstention” as a forward step toward the achievement 
of the objective of conservation of marine resources and the maximum utiliza- 
tion of such resources in behalf of the general interests, and the Chairman of 
the United States Delegation so stated at the close of the conference. 

Lest there be some misunderstanding as to the intent of the United States in 
this regard, the “understanding” under reference is proposed. There might 
otherwise be some doubt in the matter in view of the provision in Article 1 of 
the convention that: 

“All States have the right for their nationals to engage in fishing on the 
high seas * * *” since application of the abstention principle is not entirely 
compatible with freedom of fishing. 

18. Question. On page 52 of “Executive J to N, Inclusive” there is the follow- 
ing definition of “natural resources” located on the Continental Shelf: “The 
natural resources referred to in these articles consist of the mineral and other 
non-living resources of the seabed and subsoil together with living organisms 
belonging to sedentary species, that is to say, organisms which, at the harvestable 
stage, either are immobile on or under the seabed or are unable to move except 
in constant physical contact with the seabed or the subsoil.” 

Would you give examples of natural resources falling within and falling out- 
side of this definition. For instance, would clams and oysters be considered 
part of the natural resources of the Continental Shelf? 

Answer. The definition of “natural resources” in the Continental Shelf Con- 
vention includes such species as shellfish which burrow into the sea bottom or 
are constantly in contact with the sea bottom during the part of their life 
history when they are of value commercially. Hence, clams, oysters, abalone, 
ete. are included in the definition, whereas shrimp, lobsters, and finny fish 
are not. 

19. Question. On page 11 of “Executive J to N, Inclusive” the Executive 
Branch commentary on the Convention on the Continental Shelf contains the 
following statement: “Article 1 defines the term ‘Continental Shelf’ as meaning 
the seabed and subsoil of the submarine areas adjacent to the coast but outside 
the area of the territorial sea, to a depth of 200 meters or, beyond that limit, 
to where the depth of the superjacent waters admits of the exploitation of the 
natural resources of the said areas.” 

What are the practical or theoretical limitations on the exploitation of the 
natural resources of the “Continental Shelf” at great depth? 

Answer. With respect to mineral resources, for practical purposes, the pres- 
ent limitation of operations normally is around 200 feet. Some holes have been 
drilled in exploring for petroleum in water about 1,500 feet deep. The depth 
at which operations can be carried on is continually increasing because of de- 
veloping techniques. Serious discussion is now going on relative to the possi- 
bility of drilling, for research purposes, even from oceanic depths. It probably 
will be some time before oil and gas operations are practical on a substantial 
scale at depths even as great as 200 meters. 

With respect to living organisms, there are no insurmountable difficulties in 
exploitation of the sedentary marine organisms in depths greater than 200 
meters, but they are not numerous, and are not presently exploited by fishermen 
of the United States. 

20. Question. On page 13 of “Executive J to N, Inclusive” the Executive 
Branch commentary on the Optional Protocol of Signature Concerning the 
Compulsory Settlement of Disputes contains the following statement: “Article 
I provides that disputes arising out of the interpretation or application of any 
convention on the law of the sea shall lie within the compulsory jurisdiction 
of the International Court of Justice, and may accordingly be brought before 
the Court by an application made by any party to the dispute being a party 
to the protocol.” 

If this protocol is ratified, what will be the relationship between it and the 
Senate Resolution of 1946, with respect to the acceptance by the United States 
of the compulsory jurisdiction of the International Court of Justice (including 
the Connally Reservation) ? 

Answer. The United States, in accenting the optional protocol concerning the 
compulsory settlement of disputes, would be agreeing vis-a-vis any other state ac- 
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cepting this protocol to the submission to the International Court of Justice of 
any disputes arising out of the interpretation or operation of any of the four 
conventions for a binding decision by that Court. Such submission would not 
be subject to the Connally Reservation attached to the United States declaration 
accepting generally the compulsory jurisdiction of the Court. 

21. Question. What would be the attitude of the Executive Branch if Red 
China applied to the General Assembly for an invitation to become a party to 
the conventions on the Law of the Sea? If Red China became a party to these 
conventions in this way, what effect would such adherence on the part of Red 
China have on United States relations with Red China? 

Answer. In the event that the Chinese Communist regime applied to the 
General Assembly for permission to become a party to the conventions on the 
Law of the Sea, the policy of the United States would be to oppose that request 
vigorously. 

The United States must fulfill the obligations created by any convention to 
which it is a party with regard to all other parties to the convention. However, 
the fact that the Chinese Communist regime submitted to the depositary au- 
thority an instrument accepting these Conventions would not necessarily result 
in making it a party so far as the United States is concerned. The United 
States could prevent such a result by notifying the depositary authority that it 
regarded the acceptance of the Chinese Communist regime as invalid. This 
practice is presently followed by the United States in cases of attempted ac- 
ceptance by unrecognized regimes of conventions to which the United States is 
a party. Acceptance of the Chinese Communist regime as a party on the part 
of other states parties to the Convention would, however, lend prestige to that 
regime, strengthen its pretensions to be a legitimate government and aid its 
efforts to secure representative status in the United Nations and other inter- 
national organizations. 

22. Question. These conventions are signed not only by the Union of Soviet 
Socialist Republics, but also by the Ukrainian Soviet Socialist Republic and the 
Byelorussian Soviet Socialist Republic. Since it is clear that the Ukrainian 
and Byelorussian Republics are not sovereign in any sense of the word, why 
doesn’t the United States object to having their representatives participate in 
conferences of this kind, and indeed in the United Nations itself? 

Answer. The Ukrainian Soviet Socialist Republic and the Byelorussian Soviet 
Socialist Republic participated in the Conference since they are Members of the 
United Nations. They are, in fact, signatories of the Charter of the United 
Nations and thus original Members of the United Nations. The United States 
agreed to accord them this status at the Crimean Conference in 1945. 

Paragraph 5 of General Assembly Resolution 1105(XI1), by which the United 
Nations General Assembly convoked the Conference on the Law of the Sea, 
provided as follows: 

“Invites all States Members of the United Nations and States Members of the 
specialized agencies to participate in the conference * * * ” 

When Resolution 1105(XI) was debated in the General Assembly prior to its 
adoption the United States vigorously supported paragraph 5 and succeeded in 
defeating a proposal supported by the U.S.S.R. which would have amended 
paragraph 5 as follows: 

“Invites all States to participate in the Conference.” The difference between 
these two proposals is that the possibility exists under the broader Communist 
invitational formula that unrecognized political entities such as the Chinese 
Communist regime, the East German regime, and the North Korean regime might 
be able to participate in the conference. 

23. Question. Did Red China make an effort to participate in the conference on 
the Law of the Sea? Was Red China in a position to participate? What prob- 
lems may be created due to the fact that Red China may not become a party to 
the conventions? 

Answer. So far as is known, the Chinese Communist regime did not attempt to 
participate in the Geneva Conference on the Law of the Sea. Its decision may 
well have been influenced by the great probability that such an effort would not 
have succeeded. 

The Chinese Communist regime could undoubtedly have sent a delegation to 
the Conference had they been invited to do so. However, as was indicated 
above, the General Assembly decided to invite only those states which are Mem- 
bers of the United Nations and the specialized agencies. 
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At the first plenary meeting of the Conference, an assertion by the Soviet Rep- 
resentative that China was not represented at the Conference, and that invita- 
tions should be sent to the East German, North Korean, and North Viet-Namese 
regimes, was not adopted. 

No problems are anticipated from the fact that the Chinese Communist re- 
gime may not become a party to the conventions. The Government of the Re- 
public of China, which the United States recognizes as the lawful government of 
the Chinese mainland, attended the Conference and was a signatory of the 
conventions. 

24. Question. Countries which may become parties to these conventions are 
limited by the conventions themselves to “* * * States Members of the United 
Nations or of any of the specialized agencies, and by any other State invited by 
the General Assembly of the United Nations to become a party to the Conven- 
tion.” Which countries would not be able to become a party to the Conventions 
under this definition? What is the justification for such exclusion? 

Answer. Any State could become a party to these Conventions in the event that 
the General Assembly of the United Nations should so decide. Assuming no 
such invitation was made by the General Assembly the conventions would at the 


present time be limited to the following States : 


Afghanistan Ireland 
Albania Israel 
Argentina Italy 
Australia Japan 
Austria Jordan 
Belgium Korea (Republic of) 
Bolivia Kuwait 
Brazil Laos 
Bulgaria Lebanon 
Burma Liberia 
Byelorussian Soviet Socialist Republic Libya 
Cambodia Luxembourg 
Canada Malaya (Federation of) 
Ceylon Mexico 
Chile Monaco 
China Morocco 
Colombia Nepal 

Costa Rica Netherlands 
Cuba New Zealand 
Czechoslovakia Nicaragua 
Denmark Norway 
Dominican Republic Pakistan 
Ecuador Panama 
Egypt Paraguay 

El Salvador Peru 
Finland Philippines 
France Poland 
Germany (Federal Republic of) Portugal 


Ghana 


Romania 


Greece San Marino (Republic of) 

Guatemala Saudi Arabia 

Haiti Spain 

Holy See Sweden 

Honduras Switzerland 

Hungary Thailand 

Iceland Tunisia 

India Turk 

Indonesia a : 

Seth Ukrainian Soviet Socialist Republic 

Iraq Union of South Africa 

Union of Soviet Socialist Republics Uruguay 

United Arab Republic Venezuela 

United Kingdom of Great Britain and Vietnam (Republic of) 
Northern Ireland Yemen 

United States of America Yugoslavia 


This list will grow, of course, as new Members are added to the rolls of the 


United Nations and the specialized agencies. 
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It is difficult to state definitively what countries are excluded by this defini- 
tion since dispute often exists as to whether a certain regime is a country. 
However, the following regimes, for which statehood is sometimes claimed, 
would be excluded by this provision: Chinese Communist regime, North Korean 
regime, North Viet-Namese regime, Outer Mongolian regime, East German 
regime. : 

This exclusion is justified by the firm policy of the United States of barring 
unrecognized regimes from the prestige accorded to legitimate states. It follows 
the decision taken by the General Assembly regarding participation in the 
Conference. 

25. Question. There is a standard provision in the conventions providing that 
they will be in effect for five years, after which time a request for revision may 
be made to the Secretary General of the United Nations. The standard pro- 
vision then states; “* * * * The General Assembly of the United Nations shall 
decide upon the steps, if any, to be taken in respect of such request.” What is 
the understanding among the participants in the Conference as to what the 
General Assembly is expected to do when a request for revision of any conven- 
tion is addressed to it? 

Answer. There was no understanding among the participants in the Confer- 
ence regarding the action which the General Assembly should take when a 
request for revision of the conventions is submitted to it. 

26. Question. Would you explain and give the reasons advanced by the 
Soviet Union for each of the reservations to the Conventions which it made? 

Would you also give your evaluation of the Soviet motives? 

Answer. The reservation to Article 20 of the Convention on the Territorial 
Sea and the Contiguous Zone is consistent with the position taken by the 
U.S.S.R. at the Conference that all government ships are immune from foreign 
jurisdiction regardless of the purpose for which they are used. 

The reservation to Article 23 of the same Convention is consistent with the 
position taken by the U.S.S.R. at the Conference that there is no right of inno- 
cent passage for foreign warships under international law. 

The reservation to Article 9 of the Convention on the High Seas is also con- 
sistent with the policy of the Government of the U.S.S.R. that all government- 
owned ships are immune from foreign jurisdiction regardless of the purpose 
four which they are used. 

While the Soviet Union gave no reasons for the reservations which it made at 
the time of signature, its representatives expressed the Soviet Government’s 
attitude on these points during the Conference, and these are set forth in the 
excerpts from the Official Summary Records of the Conference contained in 
Annex 2, attached, on page 95. 

With respect to Soviet motives, it would seem that as a totalitarian state, 
the Soviet Union obviously wants to destroy the difference between private 
property and state property and to make state-owned ships on commercial 
voyages immune from liability to the same extent as warships. 

27. Question. What is the legal effect of the two reservations made by the 
Soviet Union to the Convention on the Territorial Sea and Contiguous Zone? 

Give examples of hypothetical cases, if possible. 

Answer. Reservation to Article 20: The Soviet reservation to Article 20 of the 
Convention on the Territorial Sea and the Contiguous Zone constitutes a rejec- 
tion of the application of paragraphs 2 and 8 of that article to government ships 
operated for commercial purposes. 

The provisions of Article 21 of the Convention clearly make the rules in Ar- 
ticle 20 applicable to such ships but the Soviet Union's reservation asserts that 
government ships are immune from the measures of execution and arrest pro- 
vided for in Article 20. The words “government ships” as used in the Soviet 
Union’s reservation would include “government ships operated for commercial 
purposes.” 

For example, if any Soviet Government ship, even though used for commercial 
purposes, purchased oil in the port of New York and payment were not made, 
the provisions of paragraph 2 or paragraph 3 of Article 20 could not be relied 
upon as a basis for levying execution against or arresting the ship. This reser- 
vation, however, would have no practical significance in the United States so far 
as immunity from suit is concerned, since the United States Government does 


not recognize claims to immunity from suit for commercial activities by foreign 
governments. 
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the text of the Convention a substantive provision which, as evidenced by the 
records of the Conference, it was the intention not to include. During the Con- 
ference various proposals were made for the inclusion of an Article on the re- 
quirement or lack of requirement for authorization for a foreign warship to pass 
through the territorial waters of a state. These proposals were rejected, thus 
showing the intent not to include such provisions. 

In one sense, the Soviet reservation might be construed as nothing more than 
an interpretation of the phrase “regulations of the coastal State concerning 
passage through the territorial sea” as including the right to require advance 
authorization before passage through territorial waters. That is to Say, it 
might be contended that the quoted phrase is intended to imply a recognition of 
the authority of the coastal state to establish such regulations. 

The Soviet reservation, however, appears to be an attempt to incorporate in 
the Convention a provision that a coastal state has the right to establish proce- 
dures for the authorization of the passage of foreign warships through its terri- 
torial waters. 

The Soviet reservation, therefore, would not, as is the recognized function of a 
reservation, have the effect of eliminating or derogating from the application 
of a provision in the Convention, but would have the effect, contrary to the 
conventional function of a reservation, of adding a wholly new and substantive 
provision. Accordingly, the Soviet reservation is subject to rejection on the 
technical basis that it is not an appropriate reservation and that, while excep- 
tions may be made to a text of a multilateral convention as signed, additional 
substantive matter cannot appropriately be incorporated in the text by means of 
a reservation. 

28. Question. Would you point out and explain any article of these conventions 
which has the effect of superseding domestic legislation in the United States, 
either federal or state legislation? 

Would you also point out any articles which will require new federal leg- 
islation? 

Answer. It does not appear that any of the convention provisions conflict with 
existing legislation. It does appear, however, that some supplementary and new 
implementing legislation may be necessary or desirable. (A detailed answer on 
this aspect will be furnished shortly.) [A representative of the legal adviser’s 
office of the Department of State informed the committee on March 80, 1960, 
that in their opinion no implementing legislation would be necessary, but that 
the matter was still under advisement. | 

29. Question. Which provisions in these conventions did the United States 
representatives agree to reluctantly? In each case, would you indicate the 
nature of the provision which the Executive Branch would have preferred. 

Answer. For the most part the various conventions’ provisions are in line 
with what the United States preferred. In a few instances the United States 
was not able to obtain its first preference, as in the case of the closing line for 
bays where a 10-mile limit seemed more desirable from the United States 
standpoint than the 24-mile limit which was adopted. The United States also 
thought it best that the High Seas Convention not attempt to deal with the 
subjects covered in Articles 10, 27, 28 and 29 since these matters were already 
treated in detail in existing treaties, notably the 1948 Convention for the Safety 
of Life at Sea and the 1884 Convention for the Protection of Submarine Cables. 
The initial United States concern was overcome, however, by including as 
Article 30 of the Convention a stipulation that the Convention shall not affect 
international agreements already in force, as between the parties thereto. 

It can be said, therefore, that the United States did not agree reluctantly to 
any of the final Convention provisions although the United States was dis- 
appoined about the absence of provisions specifying the breadth of the terri- 
torial sea and expressly recognizing the right of passage for warships. 

30. Question. The President’s letter of transmittal accompanying these con- 
ventions and the letter of the Acting Secretary of State to the President 
explaining them contained very little explanation of the benefits which would 
accrue to the United States if these conventions came into force. Would you 
please explain in some detail how the United States would benefit ? 

Answer. As a country which believes in the rule of law, any agreement on 
the rules of international law to which the United States can subscribe is of 
benefit to it. It is also of benefit to the United States as a principal maritime 
and naval power to have international agreement on the law of the sea. Aside 
from these benefits of a general nature, the following are some of the more 
specific benefits to the United States. 


Reservation to Article 23: This reservation would have the effect of adding to 
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In the Convention on the Territorial Sea and the Contiguous Zone, the articles 
on straight baselines, innocent passage and the contiguous zone are a marked 
advance in the content and formulation of international law. By restricting the 
use of the straight baseline method to certain exceptional geographic situations, 
its indiscriminate use to reduce to internal waters large areas heretofore re- 
garded as high seas or territorial sea is prevented. This is in the interest of the 
United States which believes in the greatest possible freedom of the seas. The 
article defining passage as innocent so long as it is not prejudicial to the peace, 
good order, or security of the coastal state furnishes a clear, simple and precise 
definition of innocent passage, something which has not heretofore existed in 
international law. It thus affords to maritime navigation the greatest freedom 
of movement consistent with the necessity of the coastal state to protect itself. 
Article 24 on the contiguous zone is of benefit to the United States since it con- 
firms the practice followed by the United States of exercising customs jurisdic- 
tion over a zone outside of its territorial sea and also sanctions the exercise of 
similar jurisdiction for fiscal, immigration and sanitary purposes in a con- 
tiguous zone, the outer limit of which is twelve miles from the coast. 

While the Convention on the High Seas is generally declaratory of existing 
principles of international law, by codifying these principles in agreed terms, 
the Convention should help to provide stability and avoid disputes in this field 
of international law. 

The Convention on Fishing and Conservation of the Living Resources of the 
High Seas could prove to be particularly beneficial to the United States which 
is one of the great fishing nations of the world. As such, it has far flung 
and highly diversified high seas fisheries interests. Since the resources of the 
sea are not inexhaustible, with the advent of modern-day fishing vessels, equip- 
ment and techniques, stocks of fish are more than ever vulnerable to over- 
exploitation by the fishermen of many states. If this is to be avoided, it be- 
hooves the nations in concern to agree upon appropriate conservation regimes 
along rational lines. 

The Convention on Fishing and Conservation of the Living Resources of the 
High Seas is the first international legislation dealing comprehensively with 
conservation problems. As a code regulating the conservation of maritime 
resources, it provides a sound basis for international cooperation in determining 
the need for and in the adoption of such conservation measures as are necessary 
to maximize the productivity of high seas fishery resources. At the same time, 
the Convention represents a long step toward the development of orderly 
procedures for resolving problems that provide the basis for disputes among 
nations over fishing rights and interests on the high seas. The United States 
has had its share of these. 

The Convention on the Continental Shelf is particularly significant and bene- 
ficial to the United States which is one of the principal countries making use 
of the natural resources of the shelf because the Convention reflects for the 
first time international agreement on the rules governing the exploration and 
exploitation of this vast submarine area of the world. The Convention should 
prove specially beneficial to the United States since it endorses numerous 
principles which the United States has been following since they were first 
enunciated in the 1945 Proclamation of President Truman concerning the 
continental shelf. 

Finally, the Optional Protocol would be beneficial in that it is in accordance 
with the United States policy of striving for solution of international disputes 
by peaceful means. 
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ANNEX 1.—Instruments adopted at the United Nations Conference on the Law of 
the Sea Held at Geneva from Feb. 


Signatories 
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Dominican Republic 
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France _. 
Germany (Federal Republic) 
Ghana 
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Haiti-_- 
Holy See 
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1 Subject to ratification. 
2 With a declaration, 
3 With reservations, 








Convention 
on the Terri- 
torial Sea and 
the Contigu- 
ous Zone 


30, 1958 

. 29, 1958 
30, 1958 | 
27, 1958 | 

. 17,1958 
Oct. 31, 19588 
Oct. 30, 1958 8 
Apr. 29, 1958 
Oct. 30,1958 

. 29, 1958 

ake do?_. 

, adeati | FS 
Oct. 30, 1958 3 
Apr. 29, 1958 
eve 0 oa 


Oct. 27,1958 
Apr. 29, 1958 
ne. eee 
do 
Apr. 30,1958 
Oct. 31, 19583 
Apr. 29,1958 


May 
Oct. 
Apr. 


28, 19583 
2, 1958 
29, 1958 
May 
Apr. 
Oct. 
Oct. 


27, 1958 
29, 1958 
31, 1958 
29, 1958 


Oct. 31,1958 
May 2, 1958 
Oct. 28, 1958 
Oct. 31, 1958 3) 
Oct. 22,1958 
Apr. 29, 1958 
Oct. 30, 19583 


ode do. 
ge ahs 
Sept. 9, 1958 
Sept. 15, 1958 
Apr. 29,1958 | 
Oct. 30, 19583 
Apr. 29, 1958 





4 With declaration and reservations. 


5 Deposit of ratification Apr. 28, 1959. 


conventions, 


Note.—Compiled as of Feb. 11, 1960. 
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Convention 
on the High 
Seas 


Oct. 30, 19585 
Apr. 29, 1958 
Oct. 31, 1958 
Oct. 27,1958 
Oct. 17,1958 
Oct. 31, 1958 4 
Oct. 30, 1958 4 
Apr. 29,1958 
Oct. 
Apr. 29, 1958 
Oe 
a EN 
Oct. 30, 1958 4 
Apr. 29, 1958 
do 


Oct. 27,1958 
Oct. 30,1958 
-do 
Apr. 29, 1958 
do alae 
do . 
Apr. 30, 1958 
Oct. 31, 19584 
Apr. 29, 1958 
May 8,1958 
May 28, 19582 
Oct. 2,1958 
Apr. 29,1958 
May 29, 1958 
May 27,1958 
Apr. 29, 1958 
Oct. 31, 1958 
Oct. 29, 1958 
Oct. 31,1958 
May 2, 1958 
31, 19584 
28, 1958 


y 24,1958 
. 29,1958 
30, 1958 


laid GOS. oes 
Sept. 9, 1958 
Sept. 15, 1958 
Apr. 29, 1958 
Oct. 
Apr. 29, 1958 
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The following states were represented at the Law of the Sea Conference but 
did not sign any of the conventions or the protocol. 


Albania Malaya, Federation of 
Belgium Mexico 
Brazil Monaco 
Burma Morocco 
Sambodia Nicaragua 
El Salvador Norway 
Greece Paraguay 
Honduras Philippines 
India San Marino 
Iraq Saudi Arabia 
Italy Spain 
Japan Sweden 
Jordan Turkey 
Korea Union of South Africa 
Laos United Arab Republic 
Libya Vietnam 
Luxembourg Yemen 
ANNEX 2 


Views of the Soviet Government with respect to its reservations to the Law of 
the Sea Conventions (Excerpts from official summary records of the United 
Nations Conference on the Law of the Sea) 


Excerpts concerning Soviet reservation to Article 23 of the Convention on the 
Territorial Sea and Contiguous Zone 

1. “{Mr. Tunkin (Union of Soviet Socialist Republics) said] His delegation 
could not agree with the contention that foreign warships could pass through 
the territorial sea without the consent of the coastal State, because that could 
entail a security risk for the latter and had in practice given rise to abuse. 
His delegation considered that the requirement of a number of coastal States 
that the passage of warships should be subject to authorization or notification 
provided some protecton, particularly for smaller countries, and that it should 
not be circumscribed in the process of codification.” Official Records of the 
United Nations Conference on Law of the Sea, Volume III, page 32. 

2. “Mr. Nikolaev (Union of Soviet Socialist Republics) said that the Inter- 
national Law Commission’s text of Article 24 was the fruit of long and careful 
study, and the principle stated therein reflected the practice of many States 
which considered the passage of warships as a problem apart because of the 
element of risk involved. Even the very incident in the Corfu Channel to which 
the United Kingdom representative had referred showed that a coastal State 
was obliged to take certain measures in the interests of its security. 

“At the preceding meeting, the Netherlands representative had cited several 
authorities in support of his thesis that the passage of warships should be un- 
fettered. But an equal number of scholars held the opposite view, and it was 
an established fact that many States believed that the imposition of certain con- 
ditions was the sole means of safeguarding their vital interests. The Nether- 
lands representatives had also contended that the requirement of previous au- 
thorization could prove prejudicial because of possible delay. The U.S.S.R. dele- 
gation could not accept that view, since the paramount interests of a State 
should not be subordinated to a desire for haste in some other quarter. 

“For these reasons, his delegation would vote against the amendments of the 
Netherlands* * * * and would support the first sentence of the Commission’s 
text, which safeguarded the coastal State’s interest without hampering the 
freedom of navigation. With regard to the second sentence of the article, he 
would support the logical Polish proposal.” ? Id. at pp. 129-130. 





1The amended article proposed by the Netherlands read as follows: 

“Save in exceptional circumstances, warships shall have the right of innocent passage 
through the territorial sea without previous authorization or notification. The coastal 
State has the right to regulate the conditions of such passage. Subject to article 17, 
paragraph 3, it may suspend such passage under the conditions envisaged in article 17, 
paragraph a 

2The amended second sentence proposed by Poland read as follows: 

“Innocent passage shall be subject to the observance of the provisions of articles 17 


and 18,” 
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3. “Mr. Nikolaev (Union of Soviet Socialist Republics) explained that he had 
voted for the retention of the words ‘authorization or’ in article 24, paragraph 
1, because he considered that in the exercise of its sovereign rights every 
coastal State could claim the right to subject foreign warships wishing to enter 
its territorial waters to the requirement of prior authorization. That principle 
was consecrated in international law and in State practice. His delegation 
would vote against article 24 as a whole because those words had been deleted.” 
Id., Vol. II at p. 67. 





ANNEX 2—A. Excerpts FroM OFFICIAL RECORDS OF THE UNITED NATIONS Con- 
FERENCE ON THE LAW OF THE SEA, CONTAINING SUMMARIES OF STATEMENTS 
MADE BY REPRESENTATIVES OF THE SOVIET UNION REGARDING CONSIDERATION OF 
PROVISIONS TO BE INCLUDED IN PRESENT ARTICLE 9 OF THE CONVENTION ON THE 
HicuH SEAS AND SUMMARIES OF STATEMENTS MADE IN REPLY BY THE REPRE- 
SENTATIVES OF THE UNITED STATES 


Excerpt from summary record of the opening statement of Mr. Tunkin (Union 
of Soviet Socialist Republics) before the Sccond Committee (Official Records 
of the United Nations Conference on Law of the Sea, vol. IV, p. 10) 

13. Turning to article 33, he pointed out that merchant shipping was a matter 
of government concern for countries whose commercial vessels Were state- 
owned. Consequently, all measures of compulsion exercised against state mer- 
chant vessels, including measures for the purpose of securing claims advanced 
against the said vessels, were impermissible. The opponents of that view 
based their objections on the 1926 Brussels Convention, but the limited number 
of parties to that convention in itself implied the intention to establish an 
exception to the general rule, and it was obvious that the exception applied 
exclusively to these parties. The measures concerned could be applied to other 
states only in accordance with international agreements to which they had 
adhered. From the practical point of view, legal formulae to protect the in- 
terests of persons having claims on government merchant vessels could be 
worked out on the basis of a recognition of the immunity of such vessels and the 
consequent inapplicability to them of such measures of compulsion as arrest or 
detention. 


Excerpt from the summary record of the twenty-fifth meeting of the Second 
Committee (Official Records of the United Nations Conference on Law of the 
Sea, vol. IV, pp. 69-70) 

16. Mr. KerLtin, Union of Soviet Socialist Republics) said that, in consider- 
ing the fourth group of articles, his delegation felt it particularly necessary 
to stress the fact that the immunity of government ships, including those oper- 
ated for commercial purposes, was one of the oldest-established principles of 
international law. It was based on the generally accepted respect for the 
sovereignty of foreign States, in virtue of which no State was entitled to exer- 
cise jurisdiction over another State; the time-honoured principle was expressed 
in the maxim: par in parem non habet imperium. 

17. The immunity of government ships, including those operated for commer- 
cial purposes, was admitted in the legal practice of many States, among them 
States whose representatives in the Committee were opposed to that principle. 
There was an obvious contradiction between the statements of their representa- 
tives and the position adopted by certain States which, when their own inter- 
ests were directly affected, pleaded the immunity in question. 

18. Almost 150 years previously, the immunity of government ships had 
been recognized by the United States Supreme Court in the famous judgement 
delivered in 1812 in the case of the schooner Hachange. The same principle of 
conceding immunity to government ships engaged in the commercial carriage of 
passengers and cargo had formed the basis of a judgement of the English Court 
of Appeal in 1880 in the case of a collision off Dover between the Belgian gov- 
ernment ship Parlement belge and a British tugboat. That decision had estab- 
lished a precedent, followed in a number of subsequent decisions of English 
courts in such cases as those of the vessels Jassy, Esposenda, Quilmark, Gagara 
and Porto-Alexrandre, among others. 

19. In 1938, the principle of the immunity of government ships operating for 
commercial purposes had been discussed and reaffirmed by the House of Lords 
in the case of the vessel Cristina. That decision had stated two universally 
accepted principles as a basis for subsequent decisions in cases affecting foreign 
government ships. First, the courts should not countenance legal proceedings 
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involving a sovereign foreign State against its will, irrespective of whether the 
proceedings were instituted directly against that State or with the purpose of 
depriving it of property or obtaining any monetary compensation from it. 
Secondly, whether or not the sovereign foreign State was a party to the proceed- 
ings, the courts should not arrest or detain property belonging to or under the 
control of a sovereign foreign State. 

20. The Judicial Committee of the Privy Council, deciding a case in 1954 in 
which the Indonesian Government had claimed immunity, had failed to recog- 
nize immunity, but only on the grounds that the Indonesian Government’s 
ownership of the vessel had not been proven. 

21. In the United States of America, the immunity of government ships, in- 
cluding those operated for commercial purposes, had also been conceded in a 
series of judgments. In the case of the Chilean Government ship Maipo, a 
United States court had ruled that, if the government of any State regarded 
transport of cargo as one of its functions that was for the State concerned to 
decide, and the courts could not require that a foreign State was subject to 
their jurisdiction on the same basis as a private ship owner. 

22. In the well known judgment of the United States Supreme Court in the 
ease of the Italian Government commercial vessel Pesaro, it had been conceded 
that the principles of immunity applied equally to all ships owned and em- 
ployed by any government for public purposes and that ships acquired equipped 
and operated by a government for commercial transport in order to develop 
trade or increase the national income must be regarded as government ships in 
the same sense as war ships. The Supreme Court had also stated in its judge- 
ment that it was unaware of any international rule under which the maintenance 
and development of a nation’s prosperity in time of peace could be considered 
a less important social cause than the maintenance of naval forces. 

23. In the Vavemar case the Supreme Court had ruled that ships belonging 
to a friendly foreign State, owned and used by it, should be considered to be 
government ships even if engaged in the carriage of merchandise. 

24. Similarly in 19483 in the case of a Peruvian government ship carrying 
sugar from Peru to New York, which had claimed immunity, a United States 
court had ruled that the judicial seizure of a ship belonging to a friendly foreign 
state would constitute a grave derogation of that state’s dignity and was 
likely to jeopardize friendly relations. 

25. In France, a judgment of the Cour de cassation in 1849 had established 
the principle that a foreign State was beyond the jurisdiction of the French 
courts. 

26. The Brussels Convention of 1926 had suffered an inevitable fate, it had 
been ratified by only a small number of States, despite the fact that over thirty 
years had elapsed since it had been concluded. Neither the United States of 
America nor Great Britain had ratified it. The fact that it had been concluded 
by a very limited number of States proved only that it represented an excep- 
tion to the general rule. But it was evident that such an exception could affect 
only the ships of those States which were parties to the convention, and that 
its provisions could not be applicable to other ships. 

27. In recent years, the United States of America had been trying to introduce 
a restrictive interpretation of immunity by differentiating between the functions 
exercised by a State in public and in private international law. But the pro- 
tagonist of such an interpretation could not show any grounds for it. Indeed, 
it would be an inadmissible interference in the domestic affairs of a foreign 
State for any judicial organ to lay down which functions of the foreign State 
were exercised in public law and which in private law. It would surely be a 
violation of international law if national courts were to try to distinguish be- 
tween the sovereign and non-sovereign acts of a foreign State, particularly since 
in some countries commercial vessels were state-owned and the operation of 
commercial navigation constituted a function of the State. 

28. The immunity of government ships operated for commercial purposes was 
generally recognized as a principle of international law, and no deviation from 
that principle was possible without the agreement of the State concerned. That 
was borne out by the inclusion in a number of trade agreements between the 
United States and other countries of provisions waiving immunity. The Swiss 
jurist Lalive, in a lecture at the Academy of International Law in 1953, had 
referred to agreements of that nature concluded between the United States of 
America and Italy, Colombia, Denmark, Greece, Ireland, Israel, and Uruguay.’ 





1 Academie de droit international, Recueil des cours, 1953-III, pp. 209 et seg. 
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29. The reasons for that attempt to restrict the immunity of government ships 
operated for commercial purposes were not difficult to surmise. On the one 
hand, there was a completely unfounded fear that to concede such immunity 
might place privately owned ships at a disadvantage in international trade by 
comparison with government ships. On the other hand, the question was being 
confused, possibly deliberately. The conception of immunity was being replaced 
by one of irresponsibility, although the immunity of government commercial 
ships in no wise implied any irresponsibility. There had never been a case in 
which any valid claims in respect of Soviet Union ships had not been settled. 
Certain questions concerning suits brought against U.S.S.R. government com- 
mercial ships, and suits brought by such ships against foreign ships, had been 
and were being considered, to the satisfaction of the parties in dispute, by the 
Maritime Arbitration Commission of the Soviet Union, established some thirty 
years previously. 

30. Established institutions of international law, such as the immunity of 
government ships, including those operated for commercial purposes, should be 
respected. The observance of that immunity did not encroach upon the interests 
of privately owned ships. For those reasons, the Soviet Union delegation ob- 
jected to any restriction of the immunity of government ships, a restriction 
which ran counter to international law, and would vote for the adoption of 
article 33 of the International Law Commission’s draft. 

The meeting rose at 11:50 a.m. 


Excerpt from the summary record of the twenty-sixth meeting of the Second 
Committee (Official Records of the United Nations Conference on Law of the 
Sea, vol. IV, pp. 71-72) 

6. Mr. CotcLoueH (United States of America) said he could not agree with 
the U.S.S.R. representative’s statement made at the previous meeting that delega- 
tions which opposed the International Law Commission’s draft of article 33 had 
assumed an inconsistent position and that their States recognized the principle 
of complete immunity of all state-owned vessels. In support of his contention, the 
U.S.S.R. representative had cited decisions of the United States Supreme Court, 
but had ignored the issue before the Committee, which was whether the Confer- 
ence should adopt as a principle of international law the granting of complete 
immunity to state-owned vessels used for commercial purposes. 

7. There was no more complete immunity in the law of nations than that pos- 
sessed by warships, to which it was proposed to assimilate all other state-owned 
vessels. But it was not that type of immunity to which the U.S.S.R. representa- 
tive had referred. The cases he had cited reflected the state of domestic law as it 
had existed at the time of the judicial decisions in question. The development of 
international law should, however, be taken into account. 

8. A study of the law of sovereign immunity revealed the development of two 
conflicting concepts, that of the classical theory of absolute immunity and the 
modern or restricted theory, under which immunity was recognized with regard 
to sovereign or public acts of the State (jus imperii), but not with regard to pri- 
vate acts (jus gestionis). Before the twentieth century, it would have been vir- 
tually impossible to find any act of a sovereign State which was not the exercise 
of jus imperri, and hence immune from the jurisdiction of any other State. The 
advent of new political philosophies, however, had resulted in increasing inroads 
by the State into the private and commercial field; those inroads had been most 
marked in the case of the Soviet Union and other countries. International law 
had recognized the challenge of such new situations, and the creation of new 
States was contributing to that trend in international law. Thus, with regard to 
the case of the Pesaro, Justice Frankfurter of the United States Supreme Court 
had stated that the implications of that decision should be reconsidered in the 
light of subsequent events. 

9. The U.S.S.R. representative had referred to the case of the schooner Eez- 
change as a basis for the application of the concept of the absolute immunity of 
government ships. But the Hzrchange had been a warship, and such vessels by 
general consent enjoyed absolute immunity. The United States continued to rec- 
ognize the principle of immunity in the case of warships, but owing to the in- 
crease of the conduct of commercial affairs by sovereign States, the courts had 
begun to qualify such absolute rights for state-owned ships engaged in commer- 
cial trade. 

10. In 1952, the Department of State of the United States had decided that the 
granting of immunity to state-owned commercial ships in United States courts 
was inconsistent with the Government’s long-established policy of not claiming 
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immunity in foreign jurisdictions for its own merchant vessels. The State De- 
partment had concluded that the increasing practice of governments of engaging 
in commercial activities made it necessary to enable persons doing business with 
them to have their rights determined in the courts and that its policy would 
henceforth follow the restrictive theory of sovereign immunity. Consequently, 
the courts would be guided by the policies of the government department in 
charge of the conduct of foreign relations. According to Chief Justice Stone in 
the Republic v. Hoffman case. It was not for the courts to deny an immunity 
which the Government had seen fit to allow, or to allow an immunity on new 
grounds which the Government had not seen fit to recognize. 

11. In keeping with the development of the law, the United States Congress 
had enacted legislation in 1920 under which the State could be sued by private 
parties for injuries suffered through the acts of government vessels. 

12. Since the present attitude of the United States was completely different 
from the classical and absolute theory of sovereign immunity, it could not be 
seriously contended that the United States proposal (A/CONF. 13 C. 2/L. 76) 
was inconsistent with its law and policy. If the law of nations was to remain 
responsive to the requirements of international relations, definite principles 
should be agreed upon and should be designed to safeguard and promote private 
commercial transactions, rather than to jeopardize and retard them by providing 
an unlimited advantage for state ownership. 


Excerpt from the summary record of the tenth plenary meeting (Official Records 
of the United Nations Conference on Law of the Sea, vol. II, p. 21) 


Article 33 


14. Mr. TunK1n (Union of Soviet Socialist Republics) said that article 33, 
which implied that government ships on commercial service would be subject to 
the jurisdiction of States other than the flag State, appeared to be in flagrant 
contradiction with article 30. If article 33 were adopted, government-owned 
commercial ships would enjoy Jess favourable treatment than any other craft. 

15. Mr. DEAN (United States of America) recalled that the victims of collisions 
caused by the negligence of government-owned commercial vessels had often been 
unable to obtain satisfaction because the ship had claimed immunity. Article 33 
was thus specifically designed to place commercial state ships on a footing of 
absolute equality with privately owned ones. The decisive factor should be not 
the identity of the owner, but the purpose for which the ship was operated. 

16. Mr. Muncn (Federal Republic of Germany) said that article 33, far from 
contradicting article 30, followed naturally from it. The U.S.S.R. representative 

had not questioned the propriety of article 32, paragraph 1, which recognized the 
immunity of warships just as article 33 extended that privilege to other non- 
commercial government ships. Moreover, in suggesting that article 30 reserved 
the jurisdiction of the flag State in all cases, the U.S.S.R. representative had 
apparently overlooked the words “save in exceptional cases expressly provided 
for in international treaties or in these articles.” 

17. Mr. TUNKIN (Union of Soviet Socialist Republics) replied that the saving 
clause in article 380 applied only when an international treaty made an exception 
in explicit terms. It was thus obviously inapplicable when the purport of the 
provision concerned was predominantly implicit. 

Article 33 was adopted by 55 votes to 11 with 10 abstentions. 


The Cuarrman. Are there any other questions? Senator Carlson? 
SUBJECTS FOR FUTURE CONVENTION 


Senator Cartson. Mr. Dean, you have mentioned several times 
during your testimony about the next convention. At that conven- 
tion will these same conventions that have been submitted to the Sen- 
ate by the President be up for consideration or amendments to them ? 

Mr. Dean. The two sebitest that will come up at the next conven- 
tion, the next convention subjects are very narrow and very limited. 

One is the width of the territorial sea; and the second one is the 
width of the contiguous fishery zone and the rights of the coastal 
state in that fishing : zone. ‘Those are the only two ‘subjects that are on 
the agenda for the next conference. 
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Senator Cartson. My thought in asking that question was the im- 
portance or the need for advising and consenting to the conventions 
that have already been submitted. On the basis of your last state- 
ment, is it in the interests of our Government and the program as a 
whole to advise and consent to these conventions that have been sub- 
mitted ? 

Mr. Dean. Yes; I believe that these are a forward step in the codi- 
fication of international law, and I believe that these conventions are 
in the interests of the American people, and would be in the interests 
of our people to have the Senate give its advice and consent. 

As I pointed out, we set up ‘all the machinery as to how you 
measured the breadth of the territorial sea, but we didn’t agree on the 
actual width. That is what we are going to try to resolve at the next 
convention at Geneva. 

Senator Carutson. Have the dates been set ? 

Mr. Dean. Yes, sir; the convention convenes March 17. 

Senator Cartson. Will that in your opinion be a lengthy conference 
or convention ? 

Mr. Dean. It is scheduled to last, I believe, four weeks. Then they 
have the summit meetings there and the disarmament meet ings there, 
so I think that we will be a very unwelcome tenant if we stay any 
longer than 4 weeks. 

Senator Cartson. Mr. Dean, I just want to say, in conclusion, that 
I come from a State, I believe you used the term “landlocked” in view 
of one country that was a participant in this convention, Afghanistan. 

Mr. Dean. Yes, sir. 

Senator Carison. I come from a landlocked State, so to speak, and 
this has been a real education to me and I want you to know that I 
appreciate your testimony this morning. I know you are familiar 
with this subject and this matter and it is a priv ilege and a pleasure 
to have a witness like you here this morning. I appreciate it very 
much. 

Mr. Dean. Thank you, Senator Carlson. 

Senator Lone (presiding). Thank you very much. 

Senator Williams, do you care to ask any questions ? 


NO OPPOSITION TO THE CONVENTIONS 


Senator Wini1aMs. I have just one question. Has there been any 
opposition registered to any of these conventions from any sources! 

Mr. Dean. Sen: itor, so far as I know, there has not. I noticed that 
one of the witnesses that is going to testify yp this morning is the 
executive director of the Humane Soc iety. I do not know what his 
testimony is going to be. I merely want to call your attention to the 
fact that there was a resolution adopted at Geneva, which the United 
States worked actively for and supported, where we requested that 
the United Nations or the members of the United Nations prescribe 
by all means available to them those methods for the capture and 
killing of marine life, especially whales and seals, which will spare 
them the suffering to the greatest extent possible. 

We worked hard for that resolution and we are trying to have 
the matter studied in the United Nations. That is a subject which 
has been before the nations for many, many years and it is also a 
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subject that is exceptionally difficult to police and patrol because 
these vessels are operating north of the Arctic Circle and they operate 
by themselves. They do not have naval vessels or police boats or 
other—if you get the evidence you can prosecute them when they get 
back, but whether they actu: lly live up to the regulations when they 
are out there is something that is very difficult to ‘determine. 

Senator Witiiams. Other than that point, then you know of no 
other opposition ? 

Mr. Dean. No, I do not. 

Senator Lone. Thank you very much for your presentation here, 
Mr. Dean, and thank you for your work on this convention. 

Mr. Dean. Thank you, Senator, very much. 

(The prepared statement submitted by Mr. Dean is as follows :) 


STATEMENT BY Hon. ARTHUR H. DEAN 


Mr. Chairman, members of the Senate Foreign Relations Committee, my name 
is Arthur H. Dean. I am a member of the New York, the District of Columbia, 
and the Supreme Court Bars. At the request of the President, I served as 
Chairman of the American Delegation to the United Nations Conference on the 
Law of the Sea, which was convened in Geneva from February 24 to April 28, 
1958. And, therefore, I appear before you this morning as a representative of 
the Secretary of State. 

The large measure of achievement at the conference would not have been pos- 
sible without the untiring efforts of a number of members of our delegation. I 
should like to mention the following who are here this morning and I should like 
to introduce them to you: 

Adm. Oswald S. Colclough, Department of the Navy, president of George Wash- 
ington University 

Arnie J. Soumela, Commissioner of Fish and Wild Life, Department of Interior 

William C. Herrington, Special Assistant to the Under Secretary of State 

Raymund T. Yingling, Assistant Legal Adviser of the Department of State 

Miss Marjorie M. Whiteman, Assistant Legal Adviser of the Department of State 

William M. Terry, Fish and Wildlife Service, Department of Interior 

I should also like to introduce Adm. Chester A. Ward, Judge Advocate General 
of the Department of the Navy, who gave us excellent support and advice, as did 
Admiral Burke, Chief of Naval Operations and Loftus Becker, Legal Adviser of 
the Department of State. 

After much debate, negotiation and careful study, there emerged from the 
Geneva Conference four Conventions on the Law of the Sea, plus an optional 
protocol. 

These have been signed by the United States and are now before the Senate, 
for its advice and consent to ratification. 

They are: 

Convention on the Territorial Sea and Contiguous Zone—U.N. Doe. A/Conf. 

138/L.52 
Convention on the High Seas—U.N. Doc. A/Conf. 13/L.53 
Convention on Fishing and Conservation on the Living Resources of the High 
Seas—U.N. Doc. A/Conf. 13/L.54 
Convention on the Continental Shelf—U.N. Doe. A/Conf. 13/L.55 

In addition, there is the optional protocol concerning compulsory settlement 
of disputes (U.N. Doc. A/Conf. 13/L.57), such as may arise in the future about 
the interpretation of these conventions. 

Most of you are probably already familiar with the terms and words which 
are employed in these conventions, but I should like to review some of the more 
important ones to make sure that you will be familiar with them when I use 
them. 

The “territorial sea”, to which I have referred, is that marginal belt of waters 
running along the coast over which the coastal state exercises sovereignty, sub- 
ject to certain limitations imposed by international law. 

The “high seas” are all of the waters of the ocean beyond the territorial seas 
of the coastal states, and these high seas are open and free to all nations. 
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Any valid extension in the width of a nation’s territorial sea with the same 
extension of the width of territorial seas surrounding islands under the coastal 
state’s jurisdiction naturally cuts down the freedom of all other nations to sail 
on, or fly over, or lay cables in, or to fish in what was formerly the high seas, 
Any extension of a nation’s territorial sea can be fraught with very serious 
consequences for its neighbors and may interfere with mobility and the unre. 
stricted right of movement on the high seas and the overlying airspace. For 
example, there is no right for aircraft to overfly another nation’s territorial] 
seas without its consent in the absence of a treaty such as the Chicago Civil 
Aviation Convention of 1944. 

To accommodate certain justifiable desires of coastal states to prevent in- 
fringement of their internal laws, there has been established adjacent to 
the territorial sea the concept of a “contiguous zone” which extends beyond 
the territorial sea into the high seas for the limited purposes such as protecting 
customs, fiscal, immigration, and sanitary regulations, It has been proposed that 
a similar limited zone for coastal fisheries be established. 

All of these terms are embodied in the legal principles adopted at the Geneva 
Conference. 

This was one of the largest conferences in the history of international law, 
with 86 nations attending. In attendance also, were specialized agencies of the 
United Nations and other intergovernmental organizations. 

With one exception with respect to the breadth of the territorial sea which 
I shall mention later, these conventions represent a surprisingly large area of 
agreement among the nations of the world on basic legal concepts. 

They constitute real progress in the codification and development of inter- 
national law. 

The achievements of the Law of the Sea Conference illustrate the growing 
interdependence of nations and the usefulness of an international organization 
such as the United Nations to consider carefully, and to attempt to reconcile, 
the conflicting interests of peoples dwelling at the farthest reaches of the 
oceans and dependent upon it for their food and livelihood and for their com- 
munication and trade with one another. 

The sea around us is the great res communis, or Common resource, of all peo- 
ples. The topics and problems dealt with in the four conventions affect all 
countries and were quite properly dealt with in a conference prepared and 
convened by the United Nations. 

The need for such a conference can be seen from the history of attempts to 
reach agreements on the law of the sea, as well as from specific fishing and 
navigation disputes which involve every ocean or sea and every continent. 

The Hague Conference of 1930 had ended in failure to agree either upon the 
territorial sea or the contiguous customs zone. 

Efforts within the Organization of American States at Santiago in 1955 and 
in Ciudad Trujillo in 1956 to reconcile disputes on territorial seas, or exploita- 
tion of fisheries and the Continental Shelf, had failed to reach a common 
“American” position although there was general agreement on the need for con- 
servation of the sea’s resources. 

Every effort was made by the United Nations to secure wider agreement. 
The views of a number of countries, including the United States, were con- 
sidered by the International Law Commission of the United Nations. 

Moreover, the United Nations convened an International Technical Conference 
on Conservation at Rome in 1955. For 3 weeks, experts from 51 countries, 
including the United States, considered methods of assuring the “optimum 
sustainable yield” of the living resources of the sea. 

Their conclusions were also considered by the International Law Commis- 
sion which devoted 6 years to the study and preparation of its final report in 
1956. 

Following the report and recommendations of the International Law Com- 
mission, the General Assembly decided in 1957 to convene a worldwide confer- 
ence at Geneva the following year to consider not only the legal but also the 
biologic, economic, and political aspects of the problem. 

Throughout the Conference, the Commission’s draft report served as the 
principal working paper and the numerous background studies were invaluable 
in reaching agreement on the conventions which were adopted. 
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I. CONVENTION ON THE TERRITORIAL SEA AND THE CONTIGUOUS ZONE 


This convention is divided into three parts. Part I deals with the territorial 
sea, part II deals with the contiguous zone, part III deals with the technical 
procedural matters such as ratifications, accessions, date of coming into force, 
publication, ete. 

All of the four conventions contain such procedural final articles. 

I plan to discuss only the more important provisions and what they mean to 
the United States and the free world, but I shall be glad to answer any further 
questions, or to go into any detail you may wish. 

Articles 1 to 3 provide that the sovereignty of a state extends from the low- 
water line along its coast to the adjacent belt of marginal or territorial sea, 
and that such sovereignty extends to the airspace over, as well as to the seabed 
and subsoil of, these territorial waters. The importance of the airspace over 
the territorial sea across which the aircraft of other nations may not fly without 
consent cannot be overemphasized. 

Article 4 provides that straight base lines may be used for measuring the ter- 
ritorial sea in areas where the coastline is deeply indented and cut into or if 
there is a fringe of islands along the coast in its immediate vicinity. 

It is to be observed that while the use of straight base lines may not be in- 
voked for purely economic reasons alone, nevertheless, where the geographic 
conditions justify their use, economic interests of long standing may also be 
taken into account. 

Article 5 assures the right of innocent passage (which I shall define in a 
moment) in case the use of straight base lines results in enclosing bodies of 
water as internal waters which formerly constituted parts of the territorial sea 
or the high seas. This is particularly important in relation to claims by the 
Philippines and Indonesia that the water between the islands of their archi- 
pelagoes are internal waters—no matter what the distance—and subject to their 
sovereignty. This article thus protects innocent passage along established trade 
routes on the high seas, including those around southeast Asia. Otherwise, com- 
mercial voyages could be greatly lengthened. 

Articles 4 and 5 are among the most important in the convention because they 
clarify the use of straight base lines. While the straight base line method for 
delimiting the territorial sea off certain Norwegian fiords was approved by the 
International Court of Justice in the Anglo-Norwegian Fisheries case, [1951] 
I.C.J. Rep. 116, it is believed that the straight base line method embodied in the 
convention represents a more precise limitation, 

Article 7 relates to bays and we believe represents a significant advance in 
international law in providing for a 24-mile closing line between the headlands 
of bays. 

Article 7 will dispel any doubt that bays of over 24 miles measured at the 
mouth remain part of the high seas. This is important in view of the increasing 
claims over bays, such as the Soviet Union’s purported claim to Peter the Great 
Bay and of Panama’s claim to the Gulf of Panama. However, truly “historic” 
bays, such as the Chesapeake Bay and Long Island Sound are protected as 
exceptions. 

Articles 8 through 13 provide for means of delimiting territorial seas around 
islands or where two adjacent territorial seas face and touch each other. 
Specific methods for use in situations such as the mouth of a river or a harbor 
are set forth. 


Articles 14 through 20 govern the right of “innocent passage” through the 
territorial sea. 

Passage is defined in article 14 as “innocent” so long as it is “not prejudical 
to the peace, good order, or security” of the coastal state. Fishing vessels, how- 
ever, must comply with the laws and regulations of the coastal state to protect 
fisheries, and submarines must navigate on the surface. 

Under article 16 coastal states may temporarily suspend the right of innocent 
passage in specified areas of the territorial sea for security reasons. However 
there can be no suspension of the right of innocent passage through straits 
which are used for international navigation between areas of the high seas or 
between the high seas and the territorial sea of a foreign state. 

The rule adopted in this convention affords a clear, simple, and precise defini- 
tion of innocent passage, something which heretofore had not existed in inter- 
national law. It also permits greater freedom of movement in navigation con- 
sistent with the needs of the coastal state to protect itself. 
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Articles 19 and 20 adopt the traditional rule of international law which pro- 
vides that the coastal state should not exercise criminal or civil jurisdiction 
over foreign ships passing through the territorial Sea, or persons on board, 
except in certain limited situations. 

Jurisdiction may be exercised for protection against crimes which “disturb 
the peace” of the coastal state or its territorial sea and for the suppression of 
the traffic in narcotics. 

Articles 21 and 22 provide that government ships operated for commercial] 
purposes shall be governed by the same rules as merchant vessels and there- 
fore be liable for tortious acts. 

There was opposition to these two articles from the Soviet Union and other 
state trading countries which desired “sovereign immunity” for such vessels. 

Article 23 pertains to the passage through the territorial sea of warships, in 
compliance with the regulations of the coastal state. The International Law 
Yommission draft contained an article providing for special treatment of war- 
ships whereby the coastal state could make the passage of warships through its 
territorial sea subject to prior authorization or notification, although normally it 
would grant innocent passage. In the interest of greater mobility we supported 
this proposal, but neither this proposal nor substitute proposals making the right 
of innocent passage of warships subject only to previous notification could obtain 
the necessary two-thirds vote required for their adoption by the conference, so 
no change in existing international law in this respect is proposed. 

There remains article 24 relating to the contiguous zone which is of special 
importance. 

It provides that in a zone of the high seas contiguous to the state’s territorial 
sea, which may not exceed 12 miles from the coastal base line, the coastal state 
may exercise certain necessary controls. 

These measures provide that it may prevent and punish infringement of the 
customs, fiscal, immigration, or sanitary regulations within its territory or 
territorial sea. Although it had become fairly common practice to establish 
a customs zone such as the United States has had since 1790, no established 
international law had hitherto been agreed upon either at the 1930 Hague 
Conference or thereafter. 

As I stated earlier, the Geneva Conference on the Law of the Sea failed to 
reach agreement on the breadth of the territorial sea, and the convention does 
not contain an article on the precise breadth of the territorial sea. This sub- 
ject and the closely related one of the extent to which the coastal state should 
have exclusive fishing rights in the sea off its coast as a contiguous zone remain- 
ing a part of the high seas, were topics of long and detailed debate at the Con- 
ference without any conclusion being reached. 

The only proposal to receive an absolute majority of the votes of the Con- 
ference was the compromise proposal of the United States for a 6-mile terri- 
torial sea, plus exclusive fishing rights for the coastal state in an additional 
contiguous 6-mile zone remaining a part of the high seas, subject to certain 
“historic” fishing rights of other states established through fishing over a 5-year 
base period. 

Although this proposal received 45 votes in favor and 383 opposed (and 7 
abstentions), it failed to receive the requisite two-thirds majority of 52. 

The newly emerging states in Asia and in Africa do not fully subscribe to 
some of the great and historic doctrines of international law such as “freedom 
of the seas” and a narrow territorial sea over which the coastal state exercises 
its sovereignty and are inclined to be suspicious of our noble statements of 
aims in this regard. 

They are sometimes inclined to believe that our interests in commercial fishing 
up to the outer limit of their territorial seas or the right of our warships to 
approach to within 3 miles of their coastline without infringing in any way upon 
their sovereignty, or the impact of our great commercial trawlers fishing in the 
high seas upon the lives and fortunes of their coastal fishermen with primitive 
equipment, are more truly doctrines the great powers conceived and put into 
being when they were in a colonial or at least weaker status. They do not wish 
to negotiate on a basis of equality. Closer study often reveals that these doc- 
trines are essential to their own well-being and that a unilateral extension of 
the nations of the world of their territorial seas to 12 miles or even greater 
would be fraught with disaster. 

Some objected to our arbitration provisions as an infringement upon their 
sovereignty and others had constitutional or statutory provisions for a wider 
territorial sea than 6 miles, 
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After this result at the Conference, I made the following statement of the 
U.S. position: 

“Our offer to agree on a 6-mile breadth of the territorial sea, provided agree- 
ment could be reached on such a breadth under certain conditions, was simply 
an offer and nothing more. Its nonacceptance leaves the preexisting situation 
intact. 

= m * x 7 = 


“We have made it clear that in our view there is no obligation on the part 
of states adhering to the 3-mile rule to recognize claims on the part of other 
states to a greater breadth of the territorial sea. On that we stand.” 

The defeat of the American proposal, I believe, should not be taken as any 
indication of decrease in respect or influence. The proposal received the sup- 
port not only of all the British Commonwealth (except Canada) and all of the 
nations of NATO (except Canada and Iceland) but also of such newer nations 
as Pakistan, South VietNam, and Lebanon. Our proposal was supported by 
Iran though subsequently Iran, together with Libya, the Sudan, and Panama, 
has gone unilaterally to 12 miles. 

The Holy See approved our proposal as moral and creative, and many a delegate 
from other countries praised the United States for its sincere effort to reach a 
fair compromise. 

Let me turn now to the 


II. CONVENTION ON THE HIGH SEAS 


The Convention on the High Seas defines “high seas” in article 1 as encom- 
passing “all parts of the sea that are not included in the territorial sea or in 
the internal waters of a state.’ The remainder of the 37 articles in this con- 
vention set forth a general regime of freedom of the seas for all nations subject 
only to a “reasonable regard to the interests of other states.” 

Freedom of the high seas is declared in article 2 to include the freedom of 
navigation, freedom of fishing, freedom to lay submarine cables and pipelines, 
and freedom to fly over the seas, as well as all other freedoms “which are recog- 
nized by the general principles of international law * * *”, 

In the name of freedom of the seas, the Soviet Union proposed a rule banning 
nuclear tests on the high seas. In this attempt they were defeated. 

In the result, a separate resolution was passed referring nuclear tests on 
the high seas to the United Nations General Assembly for appropriate action 
and is transmitted for the information of the Senate. It may be noted that 
the Soviets claim their scheduled missile tests in the Pacific will not involve 
nuclear energy. 

To accommodate the urgent desire of landlocked states, of which there are 
a dozen, for access to the sea, article 3 provides that common agreements shall 
be negotiated on the basis of free transit and equal treatment in the use of 
ports. The Soviet block was defeated in its attempt to force coastal states to 
accord an absolute right of transit to lindlocked states which include Czecho- 
slovakia, Hungary, and Byelorussian §8.8.R. 

Every state—which includes landlocked states—is declared in article 5 to 
have the unconditional right to sail merchant ships under its own flag on the 
high seas. Likewise, each state shall fix the conditions under which ships may 
fly its flag. It is also provided that there “must exist a genuine link” between 
the state and the ship, and the state must effectively exercise its jurisdiction 
and control” over the ship. How this jurisdiction and control is exercised, is 
a matter for each state to decide, since in accordance with the first sentence of 
article 5, each state shall fix the conditions for the grant of its nationality to 
ships. 

Ships which meet these conditions, as determined by the state of registry, 
acquire through that registry the nationality of that state and the right to fly 
its flag and this right must be recognized by these nations. 

The use of more than one flag or switching flags during voyage is prohibited 
by article 6. 

Warships on the high seas are, according to article 8, given complete immunity 
from the jurisdiction of all states other than the flag state. 

Article 9 provide that ships which are state-owned or state-operated must 
be used only on government noncommercial service before they may claim im- 
munity on the high seas from the exercise of jurisdiction by states other than 
the flag state. Jurisdiction on the high seas may be exercised by states other 
than the flag state in the case of vessels suspected of slave trade or piracy, or 
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for verification of the flag, as is set out in article 22. I point out in passing 
that many Soviet vessels, though state-owned and operated, are used for com- 
mercial purposes and would thus be excluded from the immunities granted by 
this section. 

Article 10 requires every state to conform to “international standards” for 
the labor conditions of crews, and the construction, equipment and seaworthiness 
of ships. 

It requires every state to issue regulations pertaining to safety at sea in 
such aspects as the use of signals and the manning of ships. Masters of ships 
must render assistance to persons and ships in distress on the high seas, as is 
already required by our domestic legislation. 

Article 11 deals with disciplinary or penal matters arising on the high seas, 
It limits penal or disciplinary proceedings to the flag state or the state of which 
the individual is a national. This reverses the decision of the PCIJ in the case 
of the SS Lotus. In the case of revocation of the master’s certificate or certifi- 
cate of competence, only the issuing state is competent. No arrest of the ship 
is permitted by any authorities other than those of the flag state. By bringing 
order and certainty into an area previously characterized by uncertainty and 
dispute, this article will promote freedom of navigation and commerce. 

Time-honored principles are contained in articles 13 through 22 which provide 
for the suppression of slavery and piracy on the high seas as international] 
crimes. 

Article 23 recognizes the right of competent authorities of the coastal or pur- 
suing state to undertake “hot pursuit” of a foreign ship when they have “good 
reasons to believe that the ship has violated the laws and regulations of that 
state.” 

As the United States contended during prohibition, pursuit of a suspected 
ship or one of its boats may start in the territorial sea or the contiguous zone 
of the coastal state if there has been a violation of customs, sanitary or other 
laws for the protection of which that zone was established. 

This represents a codification of the practice accepted in the case of the boot- 
leg sloop, the I’m Alone. (Canadian-American Claims Commission, 1935.) 

Articles 24 and 25 deal with the increasingly significant problem of pollution 
of the seas. Every state is required to promulgate regulations preventing pol- 
lution by the discharge of oil from ships or pipelines or from the exploitation 
of the seabed and its subsoil. 

Similarly, every state is required to take measures to prevent the pollution 
of the seas and overlying airspace from the dumping of radioactive waste and to 
cooperate with competent international organizations to this end. A _ sepa- 
rate resolution proposed by our delegation with the cosponsorship of the United 
Kingdom referred the matter of radioactive waste pollution to the study of the 
International Atomic Energy Agency and is transmitted for the information of 
the Senate. 

The right to lay submarine cables and pipelines on the bed of the high seas 
and the rights of the parties in case of damage to such cables or pipelines are 
firmly established by articles 26 through 30. 

Incidents such as the breaking of the transatlantic cable in 1959 by Soviet 
trawlers off Newfoundland would give rise to the payment of damages if the 
trawlers are proven to be culpably negligent. Now let me turn to: 





III. CONVENTION ON FISHING AND THE LIVING RESOURCES OF THE HIGH SEAS 


It is in the area of fishing and conservation that the agreements reached at 
Geneva in many ways seem to me the most significant. The Convention on 
Fishing and Conservation of the Living Resources of the High Seas begins with 
the candid and straightforward proposition in article 1 that: 

“All states have the right for their nationals to engage in fishing on the high 
seas, subject (a) to their treaty obligations, (b) to the interests and rights 
of coastal states as provided for in this convention, and (c) to the provisions 
contained in the following articles concerning conservation of the living re- 
sources of the high seas.” 

The article immediately continues by imposing a corresponding duty: 

“All states have the duty to adopt, or to cooperate with other states in 
adopting, such measures for their respective nationals as may be necessary for 
the conservation of the living resources of the high seas.” 

The remaining articles of the convention implement these twin goals, these 
corresponding rights and duties. 
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According to article 2, “conservation” means those measures which, taken 
together, will result in the “optimum sustainable yield” of the living resources 
of the sea so as to secure a maximum of food supply. It may be noted that 
a “conservation” program designed to secure a greater food supply for an 
individual state at the cost of a diminishing total yield for all fishing states 
would not comply with the duty imposed by article 1. 

Any state, whose nationals fish an area of the sea where nationals of other 
states do not fish, is required to adopt unilateral conservation measures under 
article 3. 

If nationals of two or more states are engaged in fishing the same stock or 
stocks of fish in any area or areas, such states, at the request of any of them, 
shall negotiate a conservation program for the living resources affected to be 
observed by all under article 4. 

If nationals of another state have not fished in such areas prior to the 
adoption of such conservation program, but begin to fish there after its adop- 
tion, they shall either accept the conservation program in force or negotiate a 
new program with other interested parties under article 5. 

The interests of coastal states are guarded. Article 6 of the convention pro- 
vides that such states have a special interest in the maintenance of the pro- 
ductivity of the living resources in the waters adjacent to their coasts and 
may take part in any conservation program instituted with respect to such 
waters, even though their own nationals do not fish there. 

Article 7 grants to a coastal state the power unilaterally to adopt conserva- 
tion measures as to areas of the high sea adjacent to its territorial sea, provided 
that negotiations with other interested parties have not led to agreement within 
6 months. While these measures can only be adopted unilaterally in the case 
of an emergency, and while they must be nondiscriminatory, this provision 
is testimony to the concern of the conference with the interest of the coastal 
states. 

One of the most striking and the most encouraging aspects of the Convention 
on Fishing and Conservation are the provisions of article 9 on the “settlement” 
of disputes. Article 9 provides that impartial settlement procedures are to be 
instituted before a special commission, if negotiations as to conservation pro- 
grams should fail. 

Not only is this convention the only one of the four conventions which pro- 
vides its own mechanism for the settlement of disputes, but it is one of the 
very few multilateral treaties in recent times to make such provision. 

Furthermore, its unique nature is emphasized by the deletion of the word 
“arbitration” to overcome the possible impression that legal rather than scientific 
considerations would govern decisions. It was adopted over the protests of 
the Soviet bloc and other states anxious to prevent controls upon their 
“sovereign” right to act unilaterally. 

The special commissions, before whom settlement procedures are to be 
instituted, may be appointed by agreement between the parties, provided that 
none of the appointees are nationals of any of the states involved in the dispute. 
If the parties fail to agree within 3 months, the commission shall be appointed 
by the Secretary General of the United Nations within a further 3 months upon 
the request of any party. 

To avoid the possibilty that such procedures might drag on for years, the 
commission must, in any event, render a decision within 8 months after its 
appointment. The power of the commission is demonstrated by its ability 
to stay enforcement of questioned conservation measures pending the outcome 
of its proceedings. 

Detailed criteria to be applied by such a commission in determining the neces- 
sity for or adequacy of conservation measures are set forth in article 10. These 
criteria include the requirements that scientific findings demonstrate the neces- 
sity of conservation measures, that the specific measures in question are based 
on scientific findings and are “practicable,” and that they do not discriminate 
against fishermen of other states. 

In passing, I would like to note that the United States would have preferred 
the convention to establish the conservation doctrine known as abstention as 
arule of international law. 

Essentially, the abstention procedure provides that in situations where a 
state or states are making reasonably full use of a fishery resource and the 
maintenance of the current yield, or when possible, the further development of 
the yield is dependent upon the conservation program carried out by the states 
fishing such resource, then states whose nationals are not fishing such resource 
regularly or who have no historic interest in it shall abstain from fishing it. 








108 CONVENTIONS ON THE LAW OF THE SEA 


However, the abstention concept on the high seas is difficult to grasp for 
nations whose economies are only now beginning to mature. Detailed dis- 
cussion of this doctrine at the Geneva Conference we believe has had significant 
educational value. It was and is our position that this country should continue 
to pursue the objective of securing general acceptance of this sound conserva- 
tion measure through agreements with interested states. 

The Soviet Government has seen as clearly as anyone that the nations of 
the world are involved in the great issue of who shall control the resuorces 
of the sea, which in earlier times were regarded as boundless. 

Today we are becoming more and more aware in more and more cases of the 
limitations of this great wealth and also of its possibilities of great chemical 
wealth, the conversion of salt water to fresh, etc. However, now that it has 
been agreed that conservation and control of sea resources are a necessity, 
the question arises of who shall divide and regulate these resources when 
there is scarcity or conflict. 

Let me turn now to— 


IV. CONVENTION ON THE CONTINENTAL SHELF 


The Convention on the Continental Shelf gives international recognition to 
a legal concept first promulgated by the United States. 

President Truman’s proclamation of 1945 and the Outer Continental Shelf 
Lands Act passed by Congress in 1953 (67 Stat. 462, title 48 U.S.C.A. sections 
1331 et seq.), were motivated by the need to protect the petroleum deposits 
beneath the high seas beyond the territorial sea around our coasts, which 
newly invented techniques opened for extraction for the first time. A number 
of other nations have since put forward similar claims to their continental 
shelves. 

The term “Continental Shelf” is defined in article 1(a) to include: 

“* * * the seabed and subsoil of the submarine areas adjacent to the coast 
but outside the area of the territorial sea, to a depth of 200 meters (655 feet) 
or, beyond that limit, to where the depth of the superjacent waters admits of 
the exploitation of the natural resources of the said areas.” 

Article 1(b) makes clear that the concept of the Continental Shelf applies to 
“the seabed and subsoil of similar submarine areas adjacent to the coasts of 
islands.” 

Thus, the Continental Shelf is presumed to be exploitable at a depth of 200 
meters beneath the surface of the sea, and may be exploited beyond that depth 
where technological developments can be shown to make such exploitation 
possible. 

The clause which protects the right to utilize advances in technology at greater 
depths beneath the oceans was supported by the United States and was in keep- 
ing with the inter-American conclusions at Ciudad Trujillo in 1956. It was 
included in the ILC 1956 draft. 

Article 2 of the convention grants exclusive “sovereign rights” for “exploring” 
and “exploiting” the shelf, but this is expressly limited by article 8 which insures 
that the freedom of the overlying waters of the high seas shall not be impaired. 
While the United States had claimed that the resources of the Continental Shelf 
were “subject to its jurisdiction and control,” it did not claim “sovereignty” 
over the shelf. 

Moreover, the airspace above the Continental Shelf remains free and open 
to the aircraft of all states. 

This convention is an agreement between sovereign states and in no way 
affects the domestic Federal-State controversy over the application of the Sub- 
merged Lands Act of 1953 (67 Stat. 29; title 43 U.S.C.A. secs. 1301, et seq.), 
which granted to the States the lands beneath the territorial sea. 

This convention protects the rights of the American people to control and use 
the resources of the Continental Shelf adjacent to its coast outside the territorial 
sea, 

The question of greatest importance is which resources of this shelf come 
within the exclusive control of the coastal state. Article 2 represents the effort 
of our delegation to maximize coastal State control ‘over mineral resources but 
to limit control over animal resources. Thus, the coastal State is given control 
over all “mineral and other nonliving resources of the seabed and subsoil” but 
not over living organisms which, at the “harvestable stage’ can move without 
being “in constant physical contact with the seabed or the subsoil.” Shrimp 
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would not be within the exclusive control of the coastal State, while oysterbeds 
and pearl fisheries would be within such control. 

Existing rights and investments in submarine cables and pipelines are pro- 
tected by article 4 which prohibits the coastal State from unreasonably impeding 
their laying or maintenance. Future investments by the coastal State are pro- 
tected by article 7 which permits exploitation of the subsoil by means of tunnel- 
ing, whatever the depth of water above the tunnel, and by article 5 which pro- 
vides for the construction and operation of shelf installations and devices for 
the same purpose: 

Let me turn now to— 


V. OPTIONAL PROTOCOL AND OTHER MATTERS 


These, then, are the four conventions adopted at the Geneva Conference. Each 
constitutes a proposed general code of law applicable to the conduct of states 
and their nationals. 

In addition, there is an optional protocol of signature concerning the compul- 
sory settlement of disputes which, like the four conventions, has been sent to 
the Senate with a request that its advice and consent be given to ratification. 

Article I of the optional protocol provides that “disputes arising out of the 
interpretation or application of any convention on the law of the sea shall lie 
within the compulsory jurisdiction of the International Court of Justice,” except 
for disputes covered by the special settlement procedure in the Convention on 
Fishing and Conservation which I have outlined. This protocol is only meant to 
apply to these Geneva conventions. 

Articles II and IV of the protocol provide for alternative solutions of dis- 
putes by arbitration and conciliation, respectively. It is our hope that the 
great majority of participants in the Conference will become parties to this 
protocol. 

Prior to the closing date for signatures on October 31, 1958, the Convention 
on the Territorial Sea and Contiguous Zone was signed by 44 states, the Con- 
vention on the High Seas by 49 States, the Convention on Fisheries and Con- 
servation by 37 states, the Convention on the Continental Shelf by 46 states, 
and the optional protocol by 30 states. Only one of the conventions has been 
ratified to date. Afghanistan—a landlocked state—ratified the Convention on 
the High Seas on April 28, 1959, presumably because of the provision of article 
3, Subdivision 2 of the Convention on the High Seas with respect to freedom 
of transit. 

In conclusion let me turn briefly to the preparations for Second Law of the 
Sea Conference, Geneva, March 17, 1960. 

Two important questions which were extensively debated at the Conference, 
ie, the breadth of the territorial sea and fishery limits were unresolved be- 
cause no proposal received the required two-thirds majority. These matters 
were referred back to the United Nations General Assembly which has called 
a second conference to meet in Geneva on March 17, 1960, to consider them 
further. 

The United States is making extensive preparations for that conference with 
the hope that agreement on some formula for the breadth of the territorial sea 
and fisheries rights in a contiguous zone, acceptable to the United States, will 
result. 

Our Navy would like to see as narrow a territorial sea as possible in order 
to preserve the maximum possibility of deployment, transit, and maneuver- 
ability on and over the high seas, free from the jurisdictional control of indi- 
vidual states. Adm. Arleigh Burke links seapower, mobility, and freedom in 
this manner: 

“Naval forces are more important in the missile age than ever before. 
Mobility is a primary capability of navies. Support of our free world allies 
depends upon the ability of the Navy to move, unhampered, to wherever it is 
needed to support American foreign policy. This is the great contribution of 
U.S. seapower toward the progress of free civilization.” 

U.S. security interests would therefore be ideally served by retention of the 
8mile limit for territorial seas. There is fairly general agreement here and 
abroad, however, that international agreement on a 3-mile limit may not be 
obtained and that such agreement by a two-thirds vote is probable only on a 
6-mile territorial sea and a 6-mile contiguous fishing zone. 

There is opinion also the the effect that if agreement is not achieved at the 
hext conference on the width of the territorial sea and the contiguous fishing 
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zone and the rights of nationals of other states therein, the individual practice 
of states may, in time, tend to establish a territorial sea of 12 miles. 

U.S. defensive capabilities would be so profoundly jeopardized by our accept- 
ance of a greater than 6-mile territorial sea that those responsible for planning 
for our defense have concluded that we must take a position against such a 
course in any event. Each extension of the territorial sea also reduces the 
fishing rights of foreign nationals in such territorial sea. 

The choice had to be made ultimately upon the basis of whether U.S. de- 
fensive capability could be reasonably maintained if a 6-mile limit were ac- 
cepted. 

The primary danger to the continuance of the ability of our warships and 
supporting aircraft to move, unhampered, to wherever they may be needed to 
support American foreign policy presents itself in the great international 
straits of the world—the narrows which lie athwart the sea routes which con- 
nect us with our widely scattered friends and allies and admit us to the stra- 
tegic materials we do not ourselves possess. 

It is in those narrows than an undue expansion of coastal states’ territorial 
seas could entirely wipe out existing passageways over free high seas and, by 
creating national sovereignty over one segment of a vital route, subject to the 
coastal states’ interference the transit of our warships or terminate transit of 
our aircraft in the overlying airspace. 

There are approximately 116 important international straits in the world 
which could be affected by the choice of a limit for territorial seas. 

All would become subject to national sovereignties if a 12-mile rule were 
established. Fifty-two would become subject to national sovereignties if a 
6-mile rule were adopted. 

Initially, therefore, the choice lies between subjecting our arties of communi- 
eation to individual national severance or harassment at 52 points, or at 116. 
Closer analysis revealed an even more critical distinction. Of the 52 straits 
which would become subject to national sovereignties under a 6-mile rule, 
only 11 would come under the sovereignty of states which would appear likely 
to claim the right to terminate or interfere with the transit of our warships 
or aircraft. 

While denial of passage through these 11 straits would present a defense 
capability impairment, that impairment is believed to be within tolerable oper- 
ating limits. 

On the other hand, under a 12-mile territorial sea rule, 18 straits would come 
under the sovereignty of states which possibly would claim the right to termi- 
nate or interfere with the transit of our warships or aircraft, and of conclusive 
importance for defense purposes, the denial of passage through these addi- 
tional straits would present for us a completely unacceptable impairment of 
our defensive mobility and capability. 

In addition, while extension of the breadth of the territorial sea has the effect 
of exposing the mobility of our warships and aircraft to crippling jurisdictional 
restrictions, it actually adds to the mobility of a primary Soviet weapon—the 
submarine. 

The territorial sea of a neutral state is a neutral area in time of war and 
belligerents are obliged by international law to avoid such areas for hostile opera- 
tions. Though required to operate on the surface, a submarine, however, could 
transit such areas submerged, even though illegally, and unlikely to be detected 
by neutral states. 

In the event of belligerent action enemy submarines could use such so-called 
neutral areas of territorial seas for transit, relatively safe from our attack, 
to reach the scene of their attack—the routes of our surface supply convoys. 
Such territorial sea areas, especially if wider than 6 miles, would also certainly 
be used after their attack by the present large fleet of modern, long-range sub- 
marines possessed by the Soviets, including units currently being added which 
have missile launching capability, as a relatively safe haven from counterattack. 

It is believed that the rapid evolution of new and changing weapons systems 
is not reducing and will not in the foreseeable future reduce our dependence 
upon our seapower capabilities. 

Indeed, the development of surface missile ships and nuclear-powered subma- 
rines capable of launching missiles from under water—such as the Polaris— 
makes this a power of greatly increased and growing effectiveness. 

This power to defend ourselves must not be hamstrung by an undue extension 
of the breadth of the territorial sea. 
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A complete analysis and comparison of the effect of a 6-mile versus a 12-mile 
territorial sea has led to the conclusion, concurred in by the Joint Chiefs of 
Staff, that the United States should strive to achieve agreement on as narrow 
a territorial sea breadth as possible but in any event not to exceed 6 miles. 

We must endeavor to accomplish this with a minimum of damage or detriment 
to our commercial fishing interests. Throughout the negotiations at Geneva 
the fishing industry advisers at all times cooperated fully and unselfishly and 
always recognized that security interests were paramount. 

Senator Lone. I would like to call as the next witness Mr. W. M. 
Chapman, as the president of the American Tunaboat Association. 


STATEMENT OF W. M. CHAPMAN, PRESIDENT, AMERICAN 
TUNABOAT ASSOCIATION 


Mr. Cuarman. Thank you, sir. 

Senator Lone. Do you have a prepared statement ? 

Mr. Cuapman. I have one hastily prepared this morning, and it 
will only take me 2 minutes to present. 

Senator Lone. Yes. 

Mr. CuArman. My name is W. M. Chapman, and I am representing 
today the views of the American Tunaboat Association, the California 
Fish Canners Association, and the Westgate California Corp. of 
San Diego with respect to the ratification of the four conventions on 
the law of the sea. 

The organizations I represent today own vessels which operate in 
our tuna fishery. Our vessels normally operate the year around on 
the whole of the eastern Pacific Ocean from northern Chile to southern 
California, in the Caribbean Sea and from time to time the Marquesas, 
and other island areas of eastern Oceana and along the West Coast of 
Africa from Nigeria to Mauretania. 

We are thus the widest ranging branch of the high seas fishing in 
the United States and one of the largest in terms of value and tonnage 
of catch. As such we have been most intimately interested in the 
progress and development of the law of the sea as it has proceeded 
over the last 12 years in particular. 

We have attended all or most of the international conferences 
and meetings on the subject in that period of time and were repre- 
sented on the delegation of the United States on the conference on 


the law of the sea at Geneva in 1958 of which these four conventions 
are the result. 


CONVENTIONS ARE A STEP FORWARD IN INTERNATIONAL LAW 


We wholeheartedly and without reservation recommend that the 
Senate give its advice and consent to the ratification of all four of 
these conventions. We believe that they represent a major step for- 
ward in the codification and advancement of this complex and impor- 
tant field of international law. 

The ratification at this particular time will, we believe, further 
aid the delegation of the United States somewhat in the difficult task 
ahead of it at the second conference of the law of the sea to be con- 
vened in Geneva on March 17 of this year. 

While we are interested in all four of these conventions, all of 
which are more or less effective on our operations and all of which 
form parts of a unit, our primary interest lies in the third, the con- 
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vention on the fishing and conservation of the living resources of the 
high seas. 

This marks the first successful attempt in history to write a set of 
rules which will, on a worldwide basis, provide a mechanism enabling 
the productive capabilities of the vast food resources of the high seas 
to be safeguarded in perpetuity at their level of highest productivity. 

As this convention takes hold and becomes active, it will also serve 
in a major way, we believe, to mitigate the controversies arising in 
the jurisdiction over fisheries of the high seas that have from time 
to time disturbed the international community not only in recent 
years but for the past 200 years or more. 

The concepts involved in this treaty are the culmination of slow 
and steady progress of policy and action by the U.S. Government, 
that proceeded by bilateral and multilateral treaties with our neigh- 
bors from the time of the conclusion of the first fur seal tre: uty” in 
the early part of this century among Russia, Japan, and the United 


States to this date. 
TREATY PROTECTS RESOURCES OF THE HIGH SEAS 


Nearly all of the high seas fisheries in which the United States is 
concerned, including our tuna fishery, are covered by such treaties 
which protect the resources against overharvesting. The present gen- 
eral treaty spreads that protective shelter over all of the living re- 
sources of the—all of the high seas of the world, or at least provides 
a general code of law under which this can be canis We take it to 
be an important milestone both in conservation practice and policy 
and in the progressive development of international law. 

In conclusion, Senator, I would like to expand on your comments 
with regard to the exceeding skill and hard work employed by the 
leader of the delegation, Mr. Dean, and all of the members thereof, 
not only the senior members—Admiral Colclough, Miss Whiteman, 
Mr. Yingling, and Mr. Herrington—but also a rather large number 
of lesser officials who worked very hard, very diligently, and very 
skillfully on the U.S. delegation to produce what we generally think 
are excellent results. 

Senator Lone. Thank you very much, Mr. Chapman. Do you 
have any questions? 

Senator Carson. No. 

Senator Lone. Thank you very much, sir. 


STATEMENT OF FRED MYERS, EXECUTIVE DIRECTOR, HUMANE 
SOCIETY OF THE UNITED STATES 


Senator Lone. Mr. Fred Myers, executive director of the Humane 
Society of the United States. Mr. Myers, if you do not object, sir, 
we will put this statement in the record and ask you if you would 
summarize your statement here, sir. 

Mr. Myers. Yes; I will be glad to do so, Senator. 

Senator Lone. It will appear in the rec ord at this point. 

Mr. Myers. Because Mr. Dean expressed a doubt that my appear- 
ance here is in favor of ratification of the two conventions that are 
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mentioned in my statement, I did want to emphasize that I am in 
favor. 

We have, of course, as a humane organization, no interest in the 
other conventions, but our interest in the two dealing with the living 
resources of the sea and the convention on the high seas are relevant 
to our national and international program. 

I do not purport to appear before the committee as a technical 
witness, but only as a witness who expresses a large body of public 
opinion. And we are particularly interested in the convention on the 
conservation of marine life and living resources of the sea, because 
while conservation is not the same thing as the humane protection 
of animal life—intelligent conservation almost always leads to hu- 
mane methods of using animal life. 

We believe that the adoption of humane methods of capturing and 
killing marine life will be greatly encouraged by the ratification of 
these conventions. 

I would like also, just in summary, to call to the particular atten- 
tion of the committee, and through it, of the Senate, to the resolu- 
tion that was unanimously adopted by the P lenipotentiary Conference 
that brought these matters before the Senate, which urged and re- 
quested all participating nations to adopt national legislation which 
would encourage and require humane methods of capturing and kill- 
ing marine life, and this motion speaks of an ideal which is entirely 
pr actical. 

It was not included in the language of the convention before you 
because of certain technical problems that came up during the con- 
ference. But it is a unanimous request of all of the 86 nations that 
participated, and we hope that the Foreign Relations Cornmittee will 
call this to the attention of the Senate and the appropriate Sen- 
ate committee for implementation. 

With that I concluded, Mr. Chairman, and I thank you. 

Senator Lone. Thank you very much, sir. 

Any questions ? 

Senator Carison. No questions. 

(The prepared statement of Mr. Myers is as follows :) 





STATEMENT IN SUPPORT OF RATIFICATION OF CERTAIN CONVENTIONS ON THE LAW 
OF THE SEA ON BEHALF OF THE HUMANE SOCIETY OF THE UNITED STATES, WASH- 
INGTON, D.C., AND THE WORLD FEDERATION FOR THE PROTECTION OF ANIMALS, 
LUTON, BEDFORDSHIRE, ENGLAND 


By Fred Myers, executive director, the Humane Society of the United States, 


and member of the governing council, World Federation for the Protection 
of Animals 


I appear to urge ratification of the “Convention on the High Seas,” particu- 
larly articles 24 and 25, and of the “Convention on Fishing and Conservation of 
the Living Resources of the High Seas,” urging also implementation by both 
national and international action of a supplementary resolution adopted April 
26, 1958, by the International Plenipotentiary Conference on the Law of the 
Sea—the conference that initiated the conventions now before the Senate. 

Articles 24 and 25 of the Convention on the High Seas will require ratifying 
States to prohibit pollution of the sea by oil or by radioactive wastes. 

The United States, I believe, already enforces an effective prohibition of such 
pollution in its own waters. Many other nations do not, however, and we be 


lieve that the already established national purposes and policies of the United 
States will be effectively furthered by ratification of the pending convention. 
Ratification by the United States will encourage and create pressure on other 
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national states, throughout the world, to abate a pollution which in many areas 
is highly destructive of, and causes much suffering among, marine life and 
acquatic birds. 

We urge ratification of the Convention on Fishing and Conservation of the 
Living Resources of the High Seas for both humane and economic reasons. 

Ratification will encourage rapid elimination of inhumane methods of whal- 
ing, sealing and the capture and killing of other marine animals. For example, 
the explosive harpoon which now is the weapon almost exclusively used for 
killing whales, should and could be outlawed. The explosive harpoon is almost 
unbelievably cruel and is, besides, uneconomic. The explosive harpoon wastes 
meat and by-products. The groups and forces that have stubbornly resisted 
adtoption of more humane methods would be greatly weakened by ratification of 
the pending Convention and implementation of that ratification in domestic law. 

Current methods of killing seals are, in many areas, also primitively brutal 
and uneconomic. 

We call to the attention of this committee and the Senate a resolution unani- 
mously adopted by the Plenipotentiary Conference on the Law of the Sea, held 
in Geneva in 1958. The resolution reads: 

“The United Nations Conference on the Law of the Sea requests states to 
prescribe, by all means available to them, those methods of the capture and 
killing of marine life, especially of whales and seals, which will spare them 
suffering to the greatest extent possible.” 

Ratification of the pending conventions and domestic legislation in compli- 
ance with the request of the Conference on the Law of the Sea would be con- 
sonant with principles of humanitarianism already enunciated by the Congress 
as the public policy of our Nation. 

We hope that the Senate Foreign Relations Committee will act favorably on 
the pending conventions and that it also will call to the attention of the whole 
Senate the obvious moral obligation to comply with the resolution above cited. 


Senator Lone. Next we will call Mr. William R. Neblett, executive 
director of the National Shrimp Congress, who speaks for the national 
shrimp industry. 

Mr. Nescerr. Thank you, sir. 

Senator Lone. We are pleased to have you here today, Mr. Neblett. 
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STATEMENT OF WILLIAM R. NEBLETT, EXECUTIVE DIRECTOR, 
NATIONAL SHRIMP CONGRESS, INC. 


Mr. Nescerr. I have a prepared statement, Senator, and it is not a 
very long one. 

Senator Lone. If you prefer it, why do you not just read your 
statement ? 

Mr. Nesrerr. All right, sir. 

The shrimp fishing industry, which is the No. 1 seafood industry 
of the United States, is represented by a number of State and regional 
associations. The major ones are: The Texas Shrimp Association, 
the Louisiana Shrimp Association, and the Southeastern Fisheries 
Association. 

These associations name the directors of the National Shrimp Con- 
gress, Inc., a nonprofit organization whose primary mission is the 
advancement of the interests of the domestic shrimp fishing industry 
at the national and international level and liaison with other impor- 
tant fisheries in the United States. The affairs and policies of the 
National Shrimp Congress, Inc., are carried out by one staff employee, 
its executive director, William R. Neblett, myself. 

During the United Nations Conference on the Law of the Sea in 
Geneva, February-April 1958, Mr. Neblett was designated by the 
Department of State as a fisheries adviser to the U.S. delegation and 
participated in its activities. Thus the shrimp industry has kept 
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itself advised and informed of these matters which so vitally affect 
its seafaring activities. 

The shrimp fishing industry has also had the opportunity to eval- 
uate carefully the effect upon the U.S. shrimp fisherman of the four 
conventions which emanated from the Geneva Conference, especially 
the Convention on Fisheries and the Convention on the Continental 
Shelf. 

It has also conferred with representatives of other major United 
States fisheries as to the impact and effect of these conventions upon 
each fishery. As the result of such study and consultation, the Na- 
tional Shrimp Congress is of the opinion that the conventions now 
before your committee represent a marked advance in international 
understanding and agreement in the matter of fisheries, both from the 
standpoint of codifying existing international law and in advancing 
new concepts in keeping with the progressive and orderly development 
of international law in this field, adapted to changing world condi- 
tions. 

The shrimp fishing industry also endorses and recommends ap- 
proval of the statement suggested by the administration to accom- 
pany the ratification of the C ‘onvention on Fisheries. 

This industry also wishes to express its appreciation to the head of 
the delegation, the Honorable Arthur Dean, for his able leadership at 
the conference and for his understanding of intricate fishery prob- 
lems, which are involved with complex se ientific and biological aspects. 

This industry is also highly appreciative of the fine ‘work of the 
Department of State in this connection. Its international approach 
| to fisheries is based upon sound logic, accurate technical information, 

statesmanlike persuasiveness and, to our personal knowledge, a devo- 
tion to duty and sustained activ ity around the clock. 

The National Shrimp Congress has just held its annual meeting of 
its board of directors, coincident with a meet ing of the Texas Shrimp 
Association in Corpus Christi, Tex. There is attached hereto a formal 
resolution, requesting this committee to recommend favorably to the 
U.S. Senate the ratification of these conventions on law of the sea. 

(The resolution referred to is as follows.) 


THE NATIONAL Surimp Coneress, Inc., 


Tallahassee, Fla., January 18, 1960. 
Hon. WILLIAM J, FULBRIGHT, 


Chairman, Committee on Foreign Relations, 
U.S. Senate, Washington, D.C. 


DeaR SENATOR FuLBRiacHt: The shrimp fishing industry, which is the No. 1 

| seafood industry of the United States, is represented by a number of State and 
regional associations. The major ones are: The Texas Shrimp Association, the 
Louisiana Shrimp Association, and the Southeastern Fisheries Association. 
These associations name the directors of the National Shrimp Congress, Inc., 

4 nonprofit organization whose primary mission is the advancement of the 

y interests of the domestic shrimp fishing industry at the national and interna- 
\ tional level and liaison with other important fisheries in the United States. 


The affairs and policies of the National Shrimp Congress, Inec., are carried out 
e by one staff employee, its executive director, William R. Neblett. 
% | During the United Nations Conference on the Law of the Sea in Geneva, Feb- 
| tuary-April 1958, Mr. Neblett was designated by the Department of State as a 
n fisheries adviser to the U.S. delegation and participated in its activities. Thus 
. the shrimp industry has kept itself advised and informed of these matters which 
d 8 vitally affect its seafaring activities. 


The shrimp fishing industry has also had the opportunity to evaluate carefully 
rt the effect upon the U.S. shrimp fisherman of the four conventions which ema- 
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nated from the Geneva conference, especially the Convention on Fisheries and 
the Convention on the Continental Shelf. It has also conferred with representa- 
tives of other major U.S. fisheries as to the impact and effect of these conven- 
tions upon each fishery. As the result of such study and consultation, the Na- 
tional Shrimp Congress is of opinion that the convention now before your com- 
mittee represent a marked advance in international understanding and agree. 
ment in the matter of fisheries, both from the standpoint of codifying existing in. 
ternational law and in advancing new concepts in keeping with the progressive 
and orderly development of international law in this field, adapted to changing 
world conditions. 

The shrimp fishing industry also endorses and recommends approval of the 
statement suggested by the administration to accompany the ratification of the 
Convention on Fisheries. 

This industry also wishes to express its appreciation to the head of the dele 
gation, the Honorable Arthur Dean, for his able leadership at the Conference 
and for his understanding of intricate fishery problems, which are involved with 
complex scientific and biological aspects. 

This industry is also highly appreciative of the fine work of the Department 
of State in this connection. Its international approach to fisheries is based upon 
sound logic, accurate technical information, statesmanlike persuasiveness and, 
to our personal knowledge, a devotion to duty and sustained activity around 

he clock. 

The National Shrimp Congress has just held its annual meeting of its board 
of directors, coincident with a meeting of the Texas Shrimp Association in 
Corpus Christi, Tex. There is attached hereto a formal resolution, requesting 
this committee to recommend favorably to the U.S. Senate the ratification of 
these conventions on law of the sea. 

The shrimp fishing industry is highly grateful to this committee for your invi- 
tation to present here the views and recommendations of industry. Of the many 
problems which face this industry, none outrank in importance the international 
ones. It is comforting to know that this committee and the U.S. Senate have 
cognizance of these problems and the will to resolve them. 

Very respectfully yours, 
WILLIAM R. NEBLETT, Executive Director. 


NATIONAL SHRIMP Conaress, INC., TALLAHASSEE, FLA, 
RESOLUTION 


Whereas the National Shrimp Congress, Inc., is a body corporate, a nonprofit 
organization devoted to the advancement of the interests of the shrimp industry 
of the United States of America ; and 

Whereas the National Shrimp Congress, Inc., has a governing body of directors 
which prescribes the policies of this organization, such directors being named 
to the board of the National Shrimp Congress, Inc., by the executive officers of 
the Texas Shrimp Association, Southeastern Fisheries Association, and Loui- 
siana Shrimp Association, thus representing the interests of the shrimp industry 
in the Gulf and South Atlantic States; and 

Whereas the board of directors of the National Shrimp Congress, Ine., has 
carefully considered the effect of the conventions emanating from the United 
Nations Conference on Law of the Sea, Geneva, May 1958, particularly as they 
pertain to the shrimp fishery of the United States, and also in consultation with 
other segments of the fishing industry of the United States; and 

Whereas after such careful consideration of the said conventions, together 
with added language to the Convention on Fisheries, as proposed by the Govern- 
ment of the United States and presently before the United States Senate Com- 
mittee on Foreign Relations, this board believes that ratification of the said 
conventions is in the best interests of the shrimp industry: Now, therefore, the 
the National Shrimp Congress, Inc., through its board of directors, and repre- 
senting the interests of the shrimp fishing industry of the United States does, 
by this resolution, request that the U.S. Senate Committee on Foreign Relations 
recommend to the U.S. Senate that the said conventions on the law of the sea 
be ratified ; be it further 
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Resolved, That copies of this resolution be delivered to Hon. William J. Ful- 
pright, chairman of the Senate Committee on Foreign Relations, and presented 
to that committee during its hearings on January 20, 1960. 

Done at Corpus Christi, Tex., on January 16, 1960. 


NATIONAL SHRIMP CONGRESS, INC., 
L. C. RINGHAVER, 
Chairman of the Board. 
Attest : 
WILLIAM R. NEBLETT, 
Executive Director. 

Mr. Nesterr (continuing). The shrimp fishing industry is highly 
grateful to this committee for your invitation to present here the views 
and recommendations of industry. Of the many problems which face 
this industry, none outrank in importance the international ones. 
It is comforting to know that this committee and the United States 
have cognizance of these problems and the will to resolve them. 

Senator Lone. Thank you very much, Mr. Neblett. I want you to 
know that if the Louisiana shrimp fishermen find themselves dis- 
satisfied with the way this treaty works out, I will hold you respon- 
sible. 

Mr. Nestert. Yes. 

Senator Lone. Because you spent a long period of time in Geneva 
representing them. 

fr. Nesterr. We have some of them on our board, so this is part 
of their action, too. 

Senator Lone. Who were the other gentlemen besides you and Mr. 
Chapman who stayed at Geneva advising on fishery matters, that is, 
representing commercial interests of this country ? 

r. Nester. There were five advisers. 

Senator Lone. Who were the others ? 

Mr. Nesterr. George Steele of the National Canners; Mr. Ed Allen 
of Seattle; and Milton Brooding of the west coast. 

Senator Lona. Thank you very much, sir. 

Mr. Nesterr. Thank you. 

Senator Lone. Do you care to ask any more questions? 

That will conclude these hearings. I discussed this matter with 
the chairman prior to his departure for a meeting that he was re- 
quired to attend, and he said that if there are further requests, he will 
leave the record open for a month to let anyone who wants to make 
any additional statements have them put in the record. 

(Whereupon, at 12:30 p.m., the hearing was concluded. ) 

(The following letters and telegrams were received for inclusion in 
the record :) 


BROWNSVILLE, TEx., January 13, 1960. 
Hon. Lynpon B. JoHNSON, 


US. Senate, 
Washington, D.C.: 


Senate Foreign Relations Committee will hold hearings on United Nations 
law of the sea conventions January 20. The fishing industry of Texas is par- 
ticularly interested in the fishery and Continental Shelf conventions and both are 
important to our future. Your endorsement to the chairman of the committee 
of these conventions as presented by the executive will be greatly appreciated. 

OLIVER J. CLARK, 
President, Texas Shrimp Association. 
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TERMINAL ISLAND CALIF., January 19, 1960. 
DARRELL St. CLAIRE, 
Chief Clerk, Senate Committee on Foreign Relations, 
Washington, D.C. 

Greatly appreciate your thoughtfulness in notifying us of Committee hear- 
ing January 20 regarding four law of sea conventions. In interest of saving com- 
mittee’s time Dr. W. M. Chapman will testify on behalf this and other organiza- 
tions in tuna industry. We favor ratifications and believe provisions these con- 
ventions especially those regarding fisheries and Continental Shelf will be most 
useful in solving international fishery problems. This association has followed 
closely all developments regarding law of the sea for many years and thoroughly 
familiar provisions these conventions. We urge committee advise and consent to 
ratification on the basis of proposal contained in President’s letter dated Septem- 
ber 9, 1959, concerning Senate’s understanding regarding “abstention” please in- 
clude this wire in transcript of hearing. 

CHARLES R. Carry, 
Executive Director California Fish Canners Association. 





U.S. SENATE, 
COMMITTEE ON ARMED SERVICES, 
January 20, 1960. 
Hon. J. W. FULBRIGHT, 
Chairman, Committee on Foreign Relations, 
U.S. Senate, 
Washington, D.C. 

DEAR SENATOR FULBRIGHT: Enclosed is a statement I have prepared for the 
use of the Committee’ on Foreign Relations, which heard testimony today con- 
cerning the Convention on Fishing and Conservation of the Living Resources of 
the High Seas, formulated at Geneva in 1958. I submit this statement for the 
consideration of the committee and for publication in the hearings which Sena- 
tors will have before them when the question of advice and consent to the con- 
vention is placed before them. 

Sincerely yours, 
BE. L. BARTLETT. 


STATEMENT OF SENATOR E. L. (Bos) BARTLETT OF ALASKA CONCERNING PROPOSED 
RATIFICATION OF THE AGREEMENTS FORMULATED AT THE UNITED NATIONS Con- 
FERENCE ON THE LAW OF THE SEA 


The North Pacific Fisheries Treaty of 1952, to which the United States of 
America, Canada, and Japan were parties, included an agreement by Canada 
and Japan “to abstain from fishing” for salmon “originating in the rivers of the 
United States of America.” To implement that agreement, Japan agreed to 
abstain from fishing for salmon on the east side of the line of 175th meridian 
west longitude. 

The line of 175th meridian west longitude was selected by the parties to the 
Treaty of 1952 on a provisional basis. At that time, it was thought that the 
line marked the westernmost travels of American salmon stocks. The parties 
to the treaty agreed in the protocol to the treaty that the line would be read- 
justed if “suitable studies” showed that the provisional line would not “best 
divide salmon of Asiatic origin and salmon of United States of America origin, 
from which certain contracting parties have agreed to abstain.” 

Since 1952, U.S. members of the International North Pacific Fisheries Commis- 
sion, established under the treaty, have presented detailed scientific evidence 
proving that salmon of American origin are found in substantial numbers as 
far as 15° west of the provisional line which the treaty established. They have 
sought to implement the readjustment of the provisional line in accordance with 
the procedures provided in the protocol to the treaty. These procedures call for 
a referral to a panel of disinterested scientists, selected by mutual agreement 
of all parties, of disagreements with respect to the location of the abstention 
line. Japanese representatives on the Commission have opposed any readjust- 
ment or reconsideration of the present provisional line. 

In 1963, the treaty of 1952 will be open for renewal or further discussions of 
its provisions. The Senate must take care that the principle of abstention is 
not waived by the United States. Indeed, this principle must be reasserted at 
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every reasonable opportunity. It must be urged in the councils of the world 
as a principle which should be made a cardinal precept of international law. 
The principle of abstention is the hope of all those who seek mature and re- 
sponsible action by the world’s nations in the cause of fishery conservation. 

Without the principle of abstention, no nation can reap the advantages 

wrought by self-denial and conservation measures of its people. Therefore, 
without the principle of abstention, no nation has incentives to undertake a 
program of intelligent fishery management and control, if the fish that would 
be subject to such management and control enter the high seas during their life 
eycle. 
Mr. Milo Moore, director of the State of Washington Department of Fisheries, 
wrote only a few short months ago that “the abstention principle must be 
applied to all salmon fisheries if they are to survive.” The matter is just that 
serious. At the minimum, the resolution to advise and consent to the Geneva 
Convention of 1958 should contain the paragraph of understanding included in 
the draft resolution sent to the Senate by the President of the United States. 
I regard that paragraph, which states that “It is the understanding of the 
Senate, which understanding inheres in its advice and consent to the ratification 
of this agreement, that such ratification shall not be construed to impair the 
applicability of the principle of “abstention,” as defined in paragraph A.1 of the 
documents of record in the proceedings of the Conference above referred to, 
identified as A/Conf. 13/C.3/L69. 8 April 1958” as an essential precondition to 
advice and consent by the Senate. 

Moreover, this paragraph must not only be included; it must be regarded as 
an effective assertion by the United States of the principle of abstention. The 
language of this paragraph must be construed to be more than supplicatory. 
The language must be construed to be an effective reservation of the principle 
of abstention. Upon these assurances, and these assurances only, rest the sup- 
port of Alaskans for the treaty to which the Senate’s advice and consent has 
been asked. 

As I have indicated, the provisional line of abstention established by the 
treaty of 1952 affords insufficient protection for the conservation of the Ameri- 
can salmon resource. Scientific evidence indicates that the present line is par- 
ticularly inadequate for the conservation of the red salmon from the Bristol 
Bay, Alaska, area. The Bristol Bay red salmon resource has declined by more 
than 50 percent in the last 10 years. The fault lies in the fact that the princi- 
ple of abstention cannot be carried out by the use of the present provisional 
line. The line was drawn as a tool to implement the principle. The principle 
is good; the tool is inadequate. The principle must be sustained and strength- 
ened, so that the tool may be improved when the treaty is reviewed in 1963. 


PORTLAND, OREG., January 19, 1960. 
Senator J. WILLIAM FULBRIGHT, 


Chairman, Senate Committee on Foreign Relations, 
Washington, D.C. 
(Attention of Darrell St. Claire, Chief Clerk) : 


The Pacific Marine Fisheries Commission, composed of the States of California, 
Oregon, and Washington, to coordinate marine fisheries activities of said States 
under compact approved by Congress supports the adoption of the four conven- 
tions and optional protocol designated as “Executive J to N, Inclusive,” 86th 
Congress, Ist session, and scheduled for hearing January 20. We concur with 
the understanding regarding the principle of abstentions as referred to in the 
President’s letter of September 9, 1959. Please enter this endorsement in record 
of hearing. 

M. C. JAMEs, 
Executive Director, Pacific Marine Fisheries Commission. 
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PORTLAND, OREG., January 19, 1960. 
Senator J. WILLIAM FULBRIGHT, 
Chairman, Foreign Relations Committee, 
Washington, D.C. 
(Attention of Darrell St. Claire) : 

The Oregon Fish Commission endorses the adoption of the four conventions 
and optional protocol formulated at the United Nations Conference on the Law 
of the Sea and known as “Executive J to N, Inclusive,” 86th Congress, 1st ses- 
sion. Also we are in agreement with the understanding regarding the principle 
of abstention as referred to in the President’s letter of September 9, 1959. We 
urge favorable consideration. Please include this wire in the record of the 
hearing. 

HAROLD T. JOHNSON, 
Chairman, Oregon Fish Commission. 


DONOVAN, LEISURE, NEWTON & IRVINE, 
New York, N.Y., January 18, 1960. 
Hon. J'. W. FULBRIGHT, 
Chairman, Committee on Foreign Relations, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR FuLsricnt: This letter is addressed to you with respect to the 
hearings to be held on Wednesday, January 20, 1960, on the convention on the 
high seas adopted at the United Nations Conference on the Law of the Sea held 
in Geneva in 1958 and now before your committee. 

My request is that the record of the hearing be kept open for 30 days after 
January 20 or until February 19, 1960, to permit me to file a statement on behalf 
of my client, the American Committee for Flags of Necessity, with respect to 
article 5, section 1 of the convention. 

My client is a group of 20 American corporations holding interests in foreign 
corporations which own and operate bulk cargo vessels flying the flags of three 
friendly foreign nations—Liberia, Panama, and Honduras. Its membership 
includes leading shipping, industrial, and oil companies in this country, as 
follows: Alcoa Steamship Co., Inc.; American Trading & Production Corp.; 
American Oil Co.; the Atlantic Refining Co.; Bernuth, Lembecke Co., Ine.; 
Chas. Kurz & Co., Inc.; Cities Service Oil Co.; Gotaas-Larsen, Inc.; Gulf Oil 
Corp.; Marine Transport Lines, Inc.; Naess Shipping Co.; National Bulk Car- 
riers, Inc.; Richfield Oil Corp.; Sinclair Refining Corp.; Socony Mobil Oil Co., 
Inc.; Standard Oil Co. (New Jersey) ; Standard Oil of California ; Texaco, Inc.; 
Tidewater Oil Co.; United Fruit Co. 

Article 5, section 1 of the convention attempts to introduce into the traditional 
law of the sea, as long recognized and applied in this country and under inter- 
national law, the novel concept that there must be some so-called genuine link 
between “the State and the ship.” 

We wish to present to your committee for its consideration the views of my 
client as to the injury to important American policies and shipping interests that 
would be done by the unqualified acceptance of article 5, section 1 of the con- 
vention. We would also like to present our view as to the proper legal interpre 
tation that should be placed upon this section. 

Respectfully submitted. 

GeorGE 8. LEISURE. 


DONOVAN, LEISURE, NEWTON & IRVINE, 
New York, N.Y., February 15, 1960. 
Hon. J. W. FULBRIGHT, 
Chairman, Committee on Foreign Relations, 
U.S. Senate, Washington, D.C. 

Deak SENATOR FULBRIGHT: I am pleased to submit herewith a memorandum 
on interpretation of article 5, section 1 of the Geneva Convention on the High 
Seas for inclusion in the record of hearings on the law of the sea conventions, 
opened on January 20, 1960. 

The enclosed memorandum is submitted on behalf of my client, the American 
Committee for flags of Necessity, which is fully described in my letter to you 
dated January 18, 1960. 
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We hope that the points made in the inclosed memorandum will be given 
consideration by the Committee on Foreign Relations in its consideration of 
Article 5, section 1 of the Geneva Convention on the High Seas. 

Respectfully submitted. 


GeEorGE S. LEISURE. 


MEMORANDUM ON INTERPRETATION OF ARTICLE 5, SECTION 1, OF THE GENEVA 
CONVENTION ON THE HIGH SEAS 


Article 5, section 1 reads as follows: 

“1. Hach state shall fix the conditions for the grant of its nationality to 
ships, for the registration of ships in its territory, and for the right to fly its 
flag. Ships have the nationality of the state whose flag they are entitled to fiy. 
There must exist a genuine link between the state and the ship; in particular, 
the state must effectively exercise its jurisdiction and control in administrative, 
technical, and social matters over ships flying its flag.” 

The first sentence is in accord with international law as recognized and 
applied in the United States in the requirement that each State “shall” by its 
domestic laws “fix the conditions for the grant of its nationality to ships,” ete. 

The second sentence is in accord with international law as recognized and 
applied in the United States and with the practice of states as found in mari- 
time conventions in stating without qualification that “ships shall have the 
nationality of the state whose flag they are entitled to fly.” 

The third sentence, in introducing the concept of a “genuine link’ between 
“the State and the ship,” does not make the existence of a genuine link a condi- 
tion of recognition of the nationality of a ship. The nationality of a ship is 
determined in accordance with the first and second sentences, above. Language 
that would have made the existence of a genuine link a condition of the na- 
tionality of a ship was proposed and rejected at the plenary session of the 
Conference held on April 23, 1958, by a vote of 30 states, including the United 
States, against 15 States for and 17 States abstaining (2 Officials Records, 20 
(1958) 10th Plenary Meeting, Apr. 23, 1958). 

The subject of the vote was the phrase: 

“Nevertheless, for purposes of recognition of the national character of the 
ship by other states.” 

In the proposed article 29 drafted by the International Law Commission 
this phrase directly preceded and conditioned the words, “there must exist a 
genuine link. * * *” 

The proposal, however, was decisively rejected by the vote stated above. 
The proceedings of the Geneva Conference and the vote referred to above 
demonstrate conclusively that the existence of the so-called genuine link was 
not to be a condition to the recognition of the nationality of a ship nor were 
these “genuine link” words intended as an authorization for a state to determine 
unilaterally the nationality of a vessel of another state. If this were to be 
the interpretation of section 5, as finally approved by the Geneva Conference, 
then, for example, State A could determine unilaterally that State B did not 
“effectively exercise its jurisdiction and control” over a ship flying its flag. 
State A would then be free to disregard the nationality of the ship as being 
that of State B and treat the ship as having no nationality, or some other 
nationality, even perhaps the nationality of State A. Such an extraordinary 
result would, of course, fly in the face of international law and practice and 
is specifically rejected in the proceedings of the convention. 

This conclusion is supported by the fact that the omitted phrase was amply 
considered before it was dropped. Such important maritime states as the United 
Kingdom and the Netherlands, for example, submitted texts specifically including 
the phrase “for purposes of recognition of the national character of the ship by 
other states” : 

“Her Majesty’s Government therefore suggest that it would be preferable for 
the articles to be confined to broad principles which are established in interna- 
ational law to read as follows: 


* * * * * * x 


“A ship has the nationality of the state whose flag it is entitled to fly. A 
state may not, however, allow a ship to fly its flag, nor need other states recog- 
nize the ship as entitled to do so, unless, both under its own domestic law and 
under international law, the flag state is in a position to exercise, and does 
exercise, effective jurisdiction and control over ships flying its flag, and the 
right to fly its flag is limited and regulated accordingly by its domestic law.” 








122 CONVENTIONS ON THE LAW OF THE SEA 


(International Law Comm’n U.N. Doe. No. A/Cn. 4/99/Add. 1, at 56 (April 
5, 1956). [Emphasis added.] 

For a similar suggestion by the Netherlands, see International Law Comm’n 
U.N. Doe. No. A/Cn. 4/99/Add. 1, at 35 (Apr. 5, 1956). 

The foregoing recommended text even more plainly demonstrates its framers’ 
intent, ie., that absence of a genuine link should be grounds for other states 
to refuse to recognize the ship as being of the national character of its flag. 

Similarly, the International Labor Conference had recommended : 

“ ‘Nevertheless, for purposes of recognition of the national character of the 
ship by other states, there must exist a genuine link between the state and the 
ship.’ In other words, if a ‘genuine link’ did not exist * * *, a foreign state 
should be free not to recognize the purported nationality of the ship and to 
treat it as a stateless ship, having no right of access to its ports” (Sorenson, 
Law of the Sea, Int’l Cone. 203 (Nov. 1958) ). 

This very effect of the phrase (i.e., leaving other states free not to recognize 
the national character of the vessel) was clearly understood not only by the 
states that proposed it, but by those that opposed it as well. Foremost among 
the opposition was the United States, whose delegate, Mr. Colclough, stated: 

“In effect, it was proposed that states should be told * * * that if they found 
that the genuine link did not exist, in a particular case, they were free not 
to recognize the nationality of the ship concerned. Such a principle in inter- 
national law was inherently dangerous, and he urged the Committee to reject 
the third sentence of article 29, paragraph 1, and any similar proposal” (4 
U.N. Conference on the Law of the Sea, 64, 65 (A/Conf. 13/40) April 2, 1958) ). 

Mr. Pedreira entered his objection on behalf of Brazil: 

“* * * [TH] did not think that the ‘genuine link’ should be a condition of the 
recognition of nationality, since such a rule would lead to disputes between 
states” (id., at 65, 66). 

Ultimately the no-recognition phrase was dropped, and in light of the pre- 
ceding statements it is clear that it was knowingly and intentionally dropped. 
Hence, the effect of the absence of a “genuine link” under the convention can- 
not be treated as a license to states to disregard the flag of a vessel. Instead, 
the “genuine link” concept seems rather to set down a goal which states, grant- 
ing their nationality to ships, should attain through effective maritime laws 
and by whatever other means are deemed appropriate. 

The foregoing interpretation of section 1 of article 5 is in accord with the 
views expressed by Hon. Arthur H. Dean in his statement made before the 
Senate Foreign Relations Committee on January 20, 1960, as follows: 

“Every state—which includes landlocked states—is declared in article 5 to 
have the unconditional right to sail merchant ships under its own flag on the 
high seas. Likewise, each state shall fix the conditions under which ships may 
fly its flag. It is also provided that there ‘must exist a genuine link’ between 
the state and the ship: and the ‘state must effectively exercise its jurisdiction 
and control’ over the ship. How this jurisdiction and control is exercised is a 
matter for each state to decide, since in accordance with the first sentence of 
article 5 each state shall fix the conditions for the grant of its nationality to 
ships. 

“Ships which meet these conditions, as determined by the state of registry, 
acquire through that registry the nationality of that state and the right to fly 
its flag and this right must be recognized by these nations.” 


CON CLUSION 


It is respectfully submitted that if the Senate Foreign Relations Committee 
should report to the Senate the Convention on the High Seas for advice and 
consent to ratification, the report of the committee should state the proper inter- 
pretation to be given to section 1 of article 5. We submit that his interpre- 
ation is to be derived from the proceedings of the convention itself, as stated 
above. It is further submitted that unless this interpretation is stated there 
may develop serious misunderstanding and abuse of the terms of section 1 of 
article 5. The first two sentences of section 1 clearly enunciate recognized 
principles of international law which have been accepted and applied by the 
United States. These were recently stated by the Supreme Court in its decision 
in Lauritzen v. Larsen (345 U.S. 571 (1953) ) in the following language: 

“Perhaps the most venerable and universal rule of maritime law relevant 
to our problem is that which gives cardinal importance to the law of the flag. 
Each state under international law may determine for itself the conditions on 
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which it will grant its nationality to a merchant ship, thereby accepting re- 
sponsibility for it and acquiring authority over it. Nationality is evidenced 
to the world by the ship’s papers and its flag. The United States has firmly 
and successfully maintained that the regularity and validity of a registration 
can be questioned only by the registering state” (345 U.S. 571 at 584). 


SAN Pepro, CAuir., January 20, 1960. 
DARRELL ST. CLAIRE, 


Chief Clerk, Senate Committee on Foreign Relations, 
New Senate Office Building, Washington, D.C.: 


Advised of hearing re four law of sea conventions our association along with 
other segments of tuna industry favor ratification. Dr. W. M. Chapman will 
testify on our behalf. This association has been long interested in the law of the 
sea and therefore urges committee advise and consent to ratification thereof. 
You are advised to include our statement in transcript of hearing. 


ANTHONY NIZEICH, 
Fisherman’s Co-Operative Association, San Pedro, Calif. 


ASSOCIATION OF PACIFIC FISHERIES, 


Seattle, Wash., January 27, 1960. 
ForeEIGN AFFAIRS COMMITTEE, 


U.S. Senate, 
Washington, D.C. 


GENTLEMEN: On September 9, 1959, the President of the United States sub- 
mitted to the Senate drafts of four conventions and an optional protocol which 
had been formulated at the United Nations Conference on the Law of the Sea 
held at Geneva from February 24 to April 27, 1958, for your advice and consent 
to ratification. 

The President also suggested the following form of resolution: 

“Resolved (two-thirds of the Senators present concurring therein), That the 
Senate advise and consent to the ratification of Executive , Kighty-Sixth 
Congress, first session, an agreement entitled ‘Convention on Fishing and Con- 
servation of the Living Resources of the High Seas,’ adopted by the United Na- 
tions Conference on the Law of the Sea at Geneva on April 29, 1958. 

“It is the understanding of the Senate, which understanding inheres in its 
advice and consent to the ratification of this agreement, that such ratification 
shall not be construed to impair the applicability of the principle of ‘abstention’ 
as defined in paragraph A.1 of the documents of record in the proceedings of the 
Conference above referred to, identified as A/CONF. 13/C.3/L69, 8 April 1958.” 

The undersigned Association of Pacific Fisheries is a trade organization repre- 
senting the major portion of the canned salmon industry of Alaska, Oregon, and 
Washington. 

Our organization considers it vital to the American fisheries of this whole area 
that the United States maintain a firm position in favor of the principle of 
“abstention” which is embodied in the fisheries convention negotiated in 1951 
between the United States, Canada, and Japan, and strongly urges that that 
resolution referred to be adopted in the form submitted to you by the President. 

Dated at Seattle, Wash., this 27th day of January 1960. 


ASSOCIATION OF PACIFIC FISHERIES. 
By HERMAN A. O’NEILL, 
Executive Secretary. 





San Pepro, CAuir., January 20, 1960. 
DARRELL St. CLAIRE, 


Chief Clerk, 
Senate Committee on Foreign Relations, New Senate Office Building, 
Washington, D.C.: 
This organization in favor of ratification of all four law of sea conventions, 
on the basis of proposal contained in President’s letters dated September 9, 1959, 


concerning Senate’s understanding regarding “abstention.” Please include this 
wire in transcription of hearing. 


JOHN J. ROYAL, 
Secretary-Treasurer, ILWU, Fishermens Union, 


San Pedro, Calif. 
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BROWNSVILLE, TeEx., January 13, 1960. 
Hon. LyNnpon B. JOHNSON, 
U.S. Senator, Washington, D.C.: 

Your very valued endorsement is urgently sought and will be greatly appre- 
ciated as the fishery and of the Continental Shelf conventions exactly as pre 
sented by the executive in hearing before U.S. Senate Foreign Relations Com- 
mittee on U.N. law of the sea conventions which begins January 20. Said 
fishery and Continental Shelf conventions are vital to the future of the U.S. 
shrimp industry. Please give this your careful consideration and strong 
support. 

BROWNSVILLE SHRIMP PRODUCERS ASSOCIATION, 
Sam Snoperass, President. 





ANIMAL WELFARE INSTITUTE, 
January 15, 1960. 
CLERK, SENATE FOREIGN RELATIONS COMMITTEE, 
Washington, D.C. 

Dear Sir: This is to notify you that Mrs. Christine Stevens, president of the 
Animal Welfare Institute, would like to present a statement in behalf of the 
institute at the public hearings to be held January 20 on the Law of the Sea 
Conventions. 


Sincerely yours, 
NSTELLA DRAPER, Executive Secretary. 


STATEMENT BY CHRISTINE STEVENS, PRESIDENT OF THE ANIMAL WELFARE 
INSTITUTE 


The Animal Welfare Institute is deeply concerned over the continuance of use 
of unnecessarily cruel methods of killing animals of the sea, especally whales, 
seals and polar bears. We are further concerned that some marine creatures 
may be completely exterminated. Weare informed that the international agree- 
ment on whaling in effect for many years has recently come to an end so that 
these animals are in desperate need of protection now, and that unless effective 
steps are promptly taken on an international basis, the objects of the whaling 
ships’ pursuit may be killed off within a few years’ time. It would be shameful 
if the largest of all mammals and one of the most intelligent and noble should 
be destroyed for lack of reasonable protection. Once extinct, whales will never 
be seen again. 

To give some idea of the cruelty involved in whaling, I quote from an article 
in the British Medical Journal by the surgeon of a whaling expedition, Harry 
R. Lillie: “The method still used in killing the whales today is antiquated and 
horrible. Since the last war, radar, asdic, and even aircraft have been added to 
the whalers’ equipment, in addition to faster catching vessels, but the sad fact 
remains that with all these inventions the actual killing with the explosive 
harpoon is more cruel and economically unsound than was the original iron 
harpoon at the dawn of the industry hundreds of years ago. Anything up to 
an hour is the usual time taken for them to die, but time and again it takes 2 
or 3 hours and three, four, or more harpoons to tear and blast the life out of one 
of them. In one extreme case I witnessed, 5 hours and nine harpoons were re 
quired to kill a female blue whale in advanced pregnancy.” 

A resolution condemning cruel practices in the killing 6? whales, seals, fish, 
sea birds, and polar bears was passed by unanimous vote of the International 
Plenipotentiary Conference on the Law of the Sea in Geneva, Switzerland, on 
April 26, 1958. It states: “The United Nations Conference on the Law of the 
Sea requests states to prescribe, by all means available to them, those methods 
for the capture and killing of marine life, especially of whales and seals, which 
will spare them suffering to the greatest extent possible.” 

The Animal Welfare Institute urges that: 

(1) Use of the explosive harpoon in whaling be prohibited by our country, 
in accordance with the above resolution. 

(2) Hunting of polar bears by aircraft be prohibited by our country. 

(3) The United States invite other nations whose citizens kill whales or 
bears to adopt the same humane prohibitions. 
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(4) The provisions of the Convention on Fishing and Conservation of the 
Living Resources of the High Seas be promptly implemented to prevent 
extermination of whales (the blue whale in particular is in immediate 
danger.) 

The United States has set an outstanding example of sound conservation prac- 
tice and of the most humane killing practices ever used in the history of sealing. 
The story of the near extinction through mass killing of the Alaska fur seals 
is well known. Their rehabilitation was brought about by the Federal Govy- 
ernment through the provision of needed protection with carefully regulated 
slaughter of a limited part of the population. Our country can and should take 
leadership in humanitarian and conservation measures with regard to other 
species which may otherwise be exterminated by a variety of cruel means. 

Under the heading of ‘‘Threatened Fauna,” the bulletin of the International 
Union for the Conservatiton of Nature, March 1957, states: “The polar bear 
(Thalarctos maritimus subspp.) continues to be hunted in the American Arctic 
Circle. Those responsible seem to be the sportsmen who hunt the bear from 
aircraft, causing justifiable resentment from the local Eskimos for whom the 
animal provides so many necessities of life. Moreover, the questionnaire dis- 
trbuted by the Canadian Wildlife Servee in the Arctic posts has shown that 
approximately 300 polar bears are taken annually by Eskimos in the eastern 
Arctic although only about 20 percent of the hides are used for domestic pur- 
poses. The remainder are sold to tourists as souvenirs. This makes the price 
of skins rise, and in its turn encourages the hunting of this increasingly rare 
species.” 

Norway protects its polar bears, and in March 1957 passed a law limiting the 
numbers of polar bears which may be captured and making their capture and 
transport conform to humane standards. They may only be taken to accred- 
ited zoological gardens. The law applies to all Norwegian citizens even if they 
are not in Norway. 

The U.S. Fish and Wildlife Service has asked for international cooperation 
on the protection of the polar bear because it has a circumpolar range. Mean- 
while, however, a small (but destructive) number of Americans continue to fire 
from the air on these animals, including females accompanied by cubs. 

Last year, the Congress put an end to the barbarous pursuit of wild horses 
and burros by plane with the enactment of Public Law 86-234 which prohibits 
the use of aircraft or motor vehicles to hunt wild horses and burros on land 
belonging to the United States. The same protection should be extended to 
our polar bears. 

International conservation of mammals, birds, and fishes of the sea is a vital 
necessity, not only for the provision of food for human consumption but so that 
the world which we enjoy today will not be stripped of the great beauty and 
interest of creatures that we are only just beginning to learn about. The pre- 
vention of unnecessary cruelty to the animals on which we depend for food and 
other necessities and luxuries is of even greater importance. 

If we added to the fine example we have already set with our fur-sealing 
practices, sound protection of whales and bears from both the humane and con- 
servation standpoints, it would offer an irrefutable demonstration of our coun- 
try’s true moral stature which would serve us well in international negotiations 
on the law of the sea and elsewhere. 





THE CALIFORNIA Co., 
New Orleans, La., February 18, 1960. 
Subject : Conventions on the law of the sea and optional protocol. 
Hon. J. WILLIAM FULBRIGHT, 
Chairman, Committee on Foreign Relations, 
U.S. Senate, Washington, D.C. 


Dear Mr. CHAIRMAN: I would like to request the courtesy of having the com- 
ments of my company, embodied in this letter, included in the record for consid- 
eration by the Committee on Foreign Relations when determining the action you 
will take in connection with these four conventions and the associated protocol of 
April 29, 1958. 

The California Co. is a wholly owned operating subsidiary of Standard Oil 
Oo. of California, with extensive petroleum producing activities in the Conti- 
nental Shelf of the United States in the Gulf of Mexico. Our current rate of 
production from these operations is close to 50,000 barrels per day. We own 
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or hold interest in 67 leases from the United States, of which 31 are in productive 
status. We hope to increase our share in the development of the great natural 
resources of the Continental Shelf by purchase of additional leases through the 
Department of the Interior at competitive lease sales such as the one scheduled 
the 24th of this month. To date our investment in offshore development is in 
excess of $390,566,000. It is reliably estimated the total industry investment to 
date is approximately $3 billion. 

In the 12 years of intensive work in the gulf Continental Shelf, I believe we, 
as well as others engaged in the same endeavor, have acquired an intimate 
appreciation of the practical application and effect of the legal foundation, 
domestic and international, upon which this enormous effort rests. 

The effect of the Geneva Conventions and protocol would be to remove to an 
international level determinations of certain rights and principles formerly 
determinable by domestic authorities. For instance, the determination of what 
constitute obstructions to navigation in the high seas overlying our Continental 
Shelf would no longer be exclusively within the authority of the Corps of Engi- 
neers as intended by the Outer Continental Shelf Lands Act (67 Stat. 462). 
Furthermore, an entirely new approach to this particular function, with new 
words of untested meaning would be superimposed. 

Presently applicable laws concerning the conservation of aquatic life and 
protection of fishing would similarly be overridden by the provisions of the Con- 
vention on the Continental Shelf. Coast Guard and National Labor Relations 
Board jurisdiction would be open to question. And from the international 
viewpoint, ancient concepts of freedom of the seas would be narrowed to “recog: 
nized sea lanes essential to international navigation.” 

I do not intend to get into the question of the desirability of international 
cooperation on the subjects of the conventions. But the extremely hazy meaning, 
from a legal standpoint, of the wording of many of the provisions compels me 
to call to your attention the doubts and uncertainties to which the highly prized 
public assets and private investments in the gulf Continental Shelf would be 
exposed. 

Neither will I suppose, as a predicate, that anything less than the fairest and 
most equitable disposition would be made of our vested or future rights, either 
before the International Court of Justice or in the formulation of rules and 
standards, by international conference, to implement the conventions. 

Yet the abdication of U.S. control in favor of the international authority over 
matters affecting our Continental Shelf is disturbing to the vested equities and 
to the future prospects of full exploitation. 

Of chief concern is the Convention on the Continental Shelf. Appropriate 
reservations adopted in connection with that convention could probably retain 
the reasonable degree of national control envisioned by Congress in enacting 
the Outer Cotinental Shelf Lands Act mentioned above. To limit the mandatory 
jurisdiction of the International Court to the other three conventions would not 
be practically effective for the simple reason that numerous matters remain to 
be implemented or settled in the Continental Shelf Convention. In the much 
to be hoped for atmosphere of future international cooperation, it would ill 
behoove the United States to harbor mental reservations. Such reservations 
should be spelled out and made clear in advance. 

Therefore, I strongly suggest that adequate reservation be made by the United 
States, if these conventions and protocol are to become the supreme law of the 
land, to preserve fully the exclusive jurisdiction of the United States in all 
determinations, interpretations, and controversies pertaining to the subject 
matter of or arising under the Convention on the Continental Shelf, insofar as 
that Convention applies to the area of the Continental Shelf of the United States 

Yours very truly, 
H. C, TEAspDEL. 
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